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I. Introduction 

 The undersigned Public Interest Organizations1 thank the Federal Energy Regulatory 

Commission (Commission) for the opportunity to brief the issues raised in Order 8712 and Order 

871-A3 regarding the Commission’s recent regulation limiting authorizations to proceed with 

construction activities pending rehearing. As the Commission is well aware, the proverbial bell 

of construction cannot be unrung. Accordingly, it is critical that the Commission facilitate a 

rehearing process that balances its “commitment to expeditiously respond to parties’ concerns in 

comprehensive orders on rehearing and the serious concerns posed by the possibility of 

construction proceeding prior to the completion of Commission review.”4 Order 871 was a 

positive initial step to recalibrate this balance. Below, we offer additional thoughts on the 

questions raised in Order 871-A5 and propose imposition of a general rule prohibiting the 

issuance of notices to proceed with pre-construction (including, but not limited to, non-

mechanized tree felling) and construction until the conclusion of the rehearing period for all 

initial authorization orders issued pursuant to sections 3 and 7 of the Natural Gas Act. 

 
1 The Public Interest Organizations are: Alliance for the Shenandoah Valley, Appalachian Mountain 

Advocates, Appalachian Voices, Chesapeake Bay Foundation, Inc., Cowpasture River Preservation Association, 
Earthjustice, Friends of Buckingham, Friends of Nelson, Highlanders for Responsible Development, Natural 
Resources Defense Council, Piedmont Environmental Council, Sierra Club, Sound Rivers, Inc., Sustainable FERC 
Project, Virginia Wilderness Committee, Wild Virginia, and Winyah Rivers Association. 

2 Limiting Authorizations to Proceed with Construction Activities Pending Rehearing, 171 FERC ¶ 61,201 
(June 9, 2020) (hereinafter Order 871). 

3 Limiting Authorizations to Proceed with Construction Activities Pending Rehearing, 174 FERC ¶ 61,050 
(Jan. 26, 2021) (hereinafter Order 871-A). 

4 Order 871 at P11. 

5 Order 871-A at P7. 
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II. Background and Statement of the Case 

Order 871-A relates to whether the Commission should maintain or modify its new 

regulation limiting authorizations to proceed with construction during the rehearing process. 

Under the Natural Gas Act, “[a]ny person, State, municipality, or State commission aggrieved by 

an order issued by the Commission . . . to which such person, State, municipality, or State 

commission is a party may seek rehearing within thirty days after issuance of such order.”6 Filing 

a request for rehearing does not automatically stay a Commission order; however, a stay may be 

imposed when “specifically ordered” by the Commission.7  

After a rehearing request is filed, the Commission has 30 days to respond; if it fails to 

respond to a rehearing request within 30 days, the rehearing request “may be deemed to have 

been denied.”8 Historically, if the Commission failed to render a merits rehearing decision by the 

30th day, it would issue a “tolling order.”9 Tolling orders took “no action on the application other 

than buying the Commission more time”—an unlimited period of time—to consider the 

rehearing request.10 The Commission further took the position that tolling orders precluded the 

rehearing party from appealing the challenged order in court—forcing parties to wait months or 

sometimes years after the initial 30-day window to file a judicial appeal.11  

 
6 15 U.S.C. § 717r(a). 

7 15 U.S.C. § 717r(c); 18 C.F.R. § 385.713(e). 

8 15 U.S.C. § 717r(a). The Commission’s regulations are even more explicit: “Unless the Commissions acts 
upon a request for rehearing within 30 days after the request is filed, the request is denied.” 18 C.F.R. § 385.713(f) 
(emphasis added). 

9 See generally Allegheny Defense Project v. FERC, 964 F.3d 1 (D.C. Cir. 2020) (en banc); see also News 
Release, “Recent Changes in Commission Rehearing Practice – Item A-3,” FERC (Sept. 17, 2020), 
https://www.ferc.gov/news-events/news/recent-changes-commission-rehearing-practice-item-3 (last accessed Feb. 
16, 2021).  

10 Allegheny Defense Project, 964 F.3d at 2. 

11 See id. at 6 (noting that the Commission sought to dismiss the petitions filed in that case due to a lack of 
jurisdiction). 
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 In Allegheny Defense Project v. FERC, the United States Court of Appeals for the 

District of Columbia Circuit, sitting en banc, held that, “under the plain statutory language and 

context, such tolling orders are not the kind of action on a rehearing application that can fend off 

a deemed denial and the opportunity for judicial review.”12 Accordingly, while requesting 

rehearing with the Commission remains a prerequisite step to filing an appeal in court,13 once the 

Commission’s 30-day window to respond to a request for rehearing has expired, a party who 

properly sought rehearing may immediately seek judicial review. 

On September 17, 2020, in response to Allegheny Defense Project, the Commission 

announced revisions to its rehearing procedures.14 Now, a party seeking rehearing can expect one 

of three outcomes. Specifically, the Commission will issue: (1) a substantive decision on 

rehearing within 30 days; (2) a Notice of Denial of Rehearing by Operation of Law; or (3) a 

Notice of Denial of Rehearing by Operation of Law and Providing for Further Consideration.15 

In options (1) and (2), the Commission plans no further action, as it has either substantively acted 

on the rehearing request (option 1), or it has announced that it “does not intend to issue a merits 

order in response to the rehearing request” (option 2).16 In option (3), however, the Commission 

leaves itself the opportunity to “modify or set aside, in whole or in part” the challenged order, 

“until the point that the Commission files the record on appeal with a reviewing court.”17 Thus, 

 
12 Id. at 3-4. 

13 15 U.S.C. § 717r(b). 

14 News Release, “Recent Changes in Commission Rehearing Practice – Item A-3,” FERC (Sept. 17, 2020), 
https://www.ferc.gov/news-events/news/recent-changes-commission-rehearing-practice-item-3 (last accessed Feb. 
16, 2021). 

15 Id. 

16 Id. 

17 Id. See also 15 U.S.C. § 717r(a); Allegheny Defense Project, 964 F.3d at 5. 
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even past the initial 30-day response window, the Commission may rescind the challenged order 

in its entirety. 

Separate from the rehearing process, but equally relevant to the questions at issue in 

Order 871-A, are the policies and procedures underlying when and how an applicant may begin 

construction. As noted by the Commission in Order 871, “certificate orders typically include 

conditions a company must meet before construction or operation of the project may begin, and 

typically provide that a company must receive written authorization from the Director of the 

Office of Energy Projects (or the Director’s designee) before commencing construction of any 

project facilities.”18 Additionally, as a matter of course, Commission orders are conditioned such 

that construction cannot begin until the applicant files documentation that it has received all 

applicable authorizations required under federal law or evidence of waiver thereof.19 

Notwithstanding this condition, the Commission previously has authorized activities that 

colloquially would be viewed as construction prior to the receipt of all federal authorizations—in 

particular, non-mechanized tree felling.20 Premature disruption of land for any authorized 

facility, be it a pipeline or liquefied natural gas terminal, causes significant, irreversible, and 

unnecessary environmental, cultural, and economic damage. When combined with the right to 

condemn land by eminent domain, which is conferred on Natural Gas Act section 7 certificate 

holders,21 an overly swift green light for pre-construction and construction can—and has—

 
18 Order 871 at P6. 

19 See, e.g., Constitution Pipeline Co., 149 FERC ¶ 61,199 (Dec. 2, 2014), Condition No. 8. 

20 Compare Constitution Pipeline Co., 149 FERC ¶ 61,199 (Dec. 2, 2014), Condition No. 8 with “Partial 
Notice to Proceed with Tree Felling and Variance Requests,” Jan. 29, 2016, FERC Docket No. CP13-499, 
Accession No. 20160129-3019. See also Del. Riverkeeper Network v. Pa. Dep’t of Envtl. Prot., 833 F.3d 360, 386 
(3d Cir. 2016) (“FERC designated the tree-clearing activity as “pre-construction activity.”); Partial Notice to 
Proceed with Tree Felling,” Jan. 19, 2018, FERC Docket No. CP15-554, Accession No. 20180119-3052 (granting 
request to commence “pre-construction upland tree felling” in three states). 

21 15 U.S.C. § 717f(e). 
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destroyed businesses and livelihoods. In one particularly egregious case, the Commission’s 

authorization of non-mechanized tree felling led to the destruction of a family’s maple tree farm 

for a project that was never built—in part due to the certificate holder’s inability to secure all 

necessary federal permits.22 

On June 9, 2020, the Commission issued Order 871. The Commission explained that, 

“[i]n recent years, the Commission’s [Natural Gas Act] sections 3 and 7 proceedings have seen 

increased interest and participation by stakeholders, such as landowners, community members, 

non-governmental organizations, property rights advocates, and governmental entities, who have 

raised concerns about proposed projects.”23 The Commission then exercised its discretion “to 

adopt a new regulation that precludes the issuance of authorizations to proceed with construction 

of projects authorized under sections 3 and 7 while rehearing of the initial orders is pending.”24 

As the Commission explained, the rule “ensures that construction of an approved natural gas 

project will not commence until the Commission has acted on the merits of any request for 

rehearing, regardless of landownership.”25 

On July 9, 2020, the Interstate Natural Gas Association of America (INGAA) requested 

clarification, or, in the alternative, rehearing of Order 871; Kinder Morgan, Inc. Natural Gas 

Entities (Kinder Morgan) and TC Energy Corporation (TC Energy) also sought rehearing.26 

 
22 Maple syrup trees cut to make way for the Constitution Pipeline, STATEIMPACT (Mar. 2, 2016), 

https://stateimpact.npr.org/pennsylvania/2016/03/02/maple-syrup-trees-cut-to-make-way-for-the-constitution-
pipeline/; see also News Release, “Feb. 24 Media Statement,” CONSTITUTION PIPELINE (Feb. 24, 2020), 
https://constitutionpipeline.com/ (last accessed Feb. 15, 2021).  

23 Order 871 at P7. 

24 Id. at P11. 

25 Id. 

26 “Motion to Intervene and Request for Clarification, or, in the Alternative, Rehearing of the Interstate 
Natural Gas Association of America,” July 9, 2020, FERC Docket No. RM20-15, Accession No. 20200709-5190 
(hereinafter INGAA Request); “Request for Rehearing of TC Energy Corporation,” July 9, 2020, FERC Docket No. 
RM20-15, Accession No. 20200709-5171 (hereinafter TC Energy Request); “Request for Rehearing of Kinder 
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On January 26, 2021, the Commission issued Order 871-A and invited “all interested parties an 

opportunity to comment on the arguments raised in the rehearing requests,”27 including on five 

questions specifically raised by the Commission.28 The Commission set an initial briefing 

deadline of February 16, 2021, with reply briefs due on March 3, 2021.29 

III. Proposed Findings and Conclusions 

The Public Interest Organizations propose that the Commission institute a general rule 

prohibiting the issuance of notices to proceed with pre-construction (including, but not limited 

to, non-mechanized tree felling) and construction until the conclusion of the rehearing period for 

all initial authorization orders issued pursuant to sections 3 and 7 of the Natural Gas Act. Below, 

we further outline our specific responses to the five questions outlined by the Commission. 

IV. Arguments in Support and Responses to Questions Presented 

A. Should the Commission withhold authorizations to commence construction during the 
pendency of all rehearing requests? Alternatively, should the Commission withhold 
authorizations to commence construction only during the pendency of rehearing requests 
that raise certain issues or arguments? If the Commission were to limit such a rule to only 
certain issues or arguments, which issues or arguments should trigger the rule? 

 

The Commission should impose a general rule prohibiting the issuance of notices to 

proceed with pre-construction (including, but not limited to, non-mechanized tree felling) and 

construction until the conclusion of the rehearing period for all initial authorization orders issued 

pursuant to sections 3 and 7 of the Natural Gas Act. The conclusion of the rehearing period 

 
Morgan Inc. Natural Gas Entities,” July 9, 2020, FERC Docket No. RM 20-15, Accession No. 20200709-5194. 
These requests were deemed denied by operation of Allegheny Defense Project, due to the Commission’s failure to 
act within 30 days of filing. See Order 871-A at P2. 

27 Order 871-A at P7. 

28 Id. at P7. 

29 Id. at P8. 
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should be defined as follows: when (1) the initial 30-day window to request rehearing has 

expired, and no rehearing request has been filed, or (2) the Commission has completed its review 

of a properly filed request for rehearing (including any additional time to further consider a 

rehearing request after the initial 30-day response window has expired), whichever is later. As 

such, if a party challenges an initial order authorizing a project subject to section 3 or 7 of the 

Natural Gas Act, the prohibition on authorizing pre-construction or construction should remain 

in place until either the Commission has issued its substantive rehearing order or the time for the 

Commission to “modify or set aside, in whole or in part”30 the challenged order has expired. 

The Commission should reject INGAA’s request to limit Order 871 to requests for 

rehearing filed by landowners. In arguing for such a limitation, INGAA disingenuously attempts 

to characterize both Order 871 and Allegheny Defense Project as being only about landowner 

rights.31 As INGAA itself acknowledges, rectifying unfairness to landowners was “one of the 

Commission’s goals” in issuing Order 871.32 Its broader goal was to ensure that all parties who 

request rehearing have a meaningful opportunity to be heard, including “community members, 

non-governmental organizations, property rights advocates, and governmental entities[.]”33 The 

Commission stated its broad intentions explicitly. Specifically, in explaining why section 3 

authorizations were included in the prohibition, the Commission noted that this would “ensure[] 

 
30 News Release, “Recent Changes in Commission Rehearing Practice – Item A-3,” FERC (Sept. 17, 2020), 

https://www.ferc.gov/news-events/news/recent-changes-commission-rehearing-practice-item-3 (last accessed Feb. 
16, 2021).; see also 15 U.S.C. § 717r(a); Allegheny Defense Project, 964 F.3d at 5. 

31 See, e.g., INGAA Request at 13. 

32 Id. at 13 (emphasis added). 

33 Order 871 at P7. 
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that construction of an approved natural gas project will not commence until the Commission has 

acted on the merits of any request for rehearing, regardless of landownership.”34 

The Commission’s instinct to protect all parties is correct. Order 871 was meant to 

balance the need to enable permitted projects to proceed with construction with providing all 

parties a meaningful opportunity to seek rehearing. Part of what makes a rehearing meaningful is 

the ability to prevent the action for which rehearing is sought. As INGAA, itself a membership 

organization, well knows, there is a clear and uncontroversial reason why the Commission did 

not limit Order 871 to landowners, or to section 7 certificates—and it is the same reason why the 

Commission does not limit rehearing to landowners, and why the courts regularly find that 

“community organizations, non-governmental organizations, property rights advocates, and 

governmental entities,”35 including INGAA itself,36 have standing to challenge Commission 

decisions: they can all be injured by Commission decisions.37 Specifically, the construction of a 

Commission-approved gas project, and the permanent changes to the environment and cultural 

resources that are caused by such construction, are cognizable injuries. Given that the purpose of 

Order 871 is to prevent unnecessary and premature injuries, it is illogical to suggest that the 

protections embodied in Order 871 should be confined only to landowners.  

Further, INGAA is incorrect to imply that Allegheny Defense Project supports limiting 

Order 871 to landowners. Again, as INGAA itself admits, while Allegheny Defense Project 

highlighted the particularly egregious consequences of tolling landowner rehearing requests, 

nothing in Allegheny Defense Project limits the holding or rationale of that decision to 

 
34 Id. at P11 (emphasis added). 

35 Id. at P7. 

36 E.g., INGAA v. FERC, 285 F.3d 18 (D.C. Cir. 2002). 

37 E.g., Sierra Club v. FERC, 827 F.3d 59, 67 (D.C. Cir. 2016). 
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landowners38—or even to the Natural Gas Act.39 To the contrary, Allegheny Defense Project 

supports a general holding that tolling orders that preclude judicial review are unlawful. Even 

when reviewing the merits of the petitions filed in Allegheny Defense Project itself, the court 

applied its holding regarding justiciability to both landowner and public interest petitions.40 

A general rule prohibiting the authorization of pre-construction and construction 

activities during the entirety of the rehearing period is also more intuitive given the 

Commission’s view that it retains the right to “modify or set aside, in whole or in part” a 

challenged order “until the point that the Commission files the record on appeal with a reviewing 

court.”41 Since the Commission may rescind an order in its entirety during this period, regardless 

of whether the order arises under section 3 or 7 of the Natural Gas Act, or whether any 

landowners are involved or have sought rehearing, it likewise makes sense that it should refrain 

from allowing premature environmental, cultural, or economic damage during this period 

regardless of whether landowners are directly involved.42  

 
38 INGAA Request at 13 (noting that Allegheny Defense Project was “focused in significant part” on 

landowners); Allegheny Defense Project, 964 F.3d at 19. 

39 Allegheny Defense Project, 964 F.3d at 15 (citing examples of tolling in a Federal Power Act case); 
News Release, “Recent Changes in Commission Rehearing Practice – Item A-3,” FERC (Sept. 17, 2020), 
https://www.ferc.gov/news-events/news/recent-changes-commission-rehearing-practice-item-3 (last accessed Feb. 
16, 2021) (applying the new rehearing rules, issued in light of Allegheny Defense Project, to both Natural Gas Act 
and Federal Power Act cases). 

40 Allegheny Defense Project, 964 F.3d at 19 (“Because the Commission's Tolling Order could not prevent 
the Homeowners and Environmental Associations from seeking judicial review, the initial petitions for review that 
they filed challenging the Certificate Order in Nos. 17-1098 and 17-1128 are properly before this court for review, 
and the motions to dismiss those petitions for lack of jurisdiction are denied.”). 

41 News Release, “Recent Changes in Commission Rehearing Practice – Item A-3,” FERC (Sept. 17, 2020), 
https://www.ferc.gov/news-events/news/recent-changes-commission-rehearing-practice-item-3 (last accessed Feb. 
16, 2021); see also 15 U.S.C. § 717r(a); Allegheny Defense Project, 964 F.3d at 5. 

42 We note, further, that even when there are no landowners directly challenging a Commission-
jurisdictional project, landowner-related issues often still arise. For example, public interest organizations often 
stand in the shoes of landowners to help elevate their issues—including concerns of former landowners who oppose 
the project at issue but settled with the applicant due to the time, cost, and inequitable power dynamics at play. 
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INGAA and TC Energy propose carve-outs for situations in which a “project proponent,” 

including the applicant, seeks rehearing.43 Whether someone is a “project proponent” is not 

always clear. Parties may strongly agree with some aspects of a Commission order while 

strongly opposing others. Further, a party’s support or opposition for a project may be dependent 

upon whether the Commission adopts certain recommended alterations outlined in a request for 

rehearing. Similarly, the issues upon which someone seeks rehearing do not always indicate 

whether that party supports or opposes the project at issue. The Commission should be wary of 

designing a rule that requires it to undergo a mind-reading exercise to determine whether the 

party seeking rehearing is a “project proponent.” Accordingly, the Public Interest Organizations 

maintain that a rule without carve-outs is cleaner, clearer, and easier to administer.  

To the extent that the Commission seeks to create a carve-out similar to the one proposed 

by INGAA and TC Energy, it should: (1) impose an initial 30-day prohibition on authorization of 

pre-construction and construction between order issuance and the expiration of the window to 

request rehearing, to ensure that all potential challengers have exhausted their opportunity to 

seek rehearing; (2) expressly limit this carve-out to situations in which the only parties seeking 

rehearing are “project proponents”; and (3) expressly define “project proponents” to be only the 

applicant itself (or, in the case of a section 7 proceeding, the applicant and its shippers), or 

require that the filing party include standardized and unequivocal language that the party 

“supports the project and does not intend to stop the authorization of pre-construction or 

construction activities” in requesting rehearing. 

 
43 INGAA Request at 13-16; TC Energy Request at 4-7. 
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B. If the Commission were to adopt a rule of withholding authorizations to commence 
construction while rehearing is pending, should that rule apply to all orders pertaining to 
an NGA section 3 authorization or section 7 certificate or only a subset thereof? 

 

As outlined in section III.A, supra, the Commission should impose a general rule 

prohibiting the issuance of notices to proceed with pre-construction (including, but not limited 

to, non-mechanized tree felling) and construction until the conclusion of the rehearing period for 

all initial authorization orders issued pursuant to sections 3 and 7 of the Natural Gas Act. 

However, the concerns raised by the Commission in Order 871 could occur in circumstances 

beyond the issuance of an initial section 3 authorization or section 7 certificate. The Commission 

should freely use the tools available to it within the Natural Gas Act (including its stay authority) 

to address other circumstances that may raise similar concerns to those underlying Order 871. 

For example, to avoid the situation that happened in the Constitution Pipeline case,44 the 

Commission should not authorize pre-construction or construction activities before an applicant 

has received all of their federal authorizations or evidence of waiver thereof—not just all of the 

permits required for construction in a particular state. Similarly, when an applicant wishes to rely 

on waiver to fulfill a permit requirement,45 the Commission should refrain from authorizing pre-

construction or construction prior to making an affirmative waiver finding.  

Additionally, INGAA raises concerns about a situation in which a party seeks rehearing, 

the Commission uses the additional period to further consider the rehearing request, and the 

Commission eventually issues a modification order that is itself challenged on rehearing. The 

Public Interest Organizations recognize the balancing act that the Commission is trying to 

 
44 “Partial Notice to Proceed with Tree Felling and Variance Requests,” Jan. 29, 2016, FERC Docket No. 

CP13-499, Accession No. 20160129-3019. 

45 E.g., “Petition for Declaratory Order Finding that the Requirement to Obtain a Clean Water Act Section 
401 Certification Has Been Waived,” Apr. 21, 2020, FERC Docket Nos. CP17-494-003 and CP17-495-003, 
Accession No. 20200421-5128. 
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achieve and the need to develop an easily applicable rule for when the Commission will refrain 

from authorizing pre-construction and construction activities. In the circumstance raised by 

INGAA, if the Commission were concerned that its modification order raised similar risks of 

premature environmental, cultural, or economic damage as an initial order—which it likely 

would—it should, sua sponte, “specifically order[]” the rehearing request to operate as a stay.46 

The same protective approach should be applied to section 7 certificate amendment orders that 

result in new or different impacts, such as significant changes in project routes or construction 

methods. Such circumstances should not preclude the Commission from imposing a general rule 

prohibiting the authorization of pre-construction and construction during the rehearing period for 

initial authorization orders. 

C. In its rehearing request, INGAA poses a number of hypotheticals regarding 
circumstances that may unfold following Allegheny. Please comment on how a rule 
withholding authorizations to commence construction during rehearing, if appropriate, 
should apply to those circumstances. 

 

INGAA contends that Order 871 should not apply once a rehearing request is “deemed 

denied” by operation of law under Allegheny Defense Project.47 We disagree. For the reasons 

outlined in Section III.A, supra, the Commission’s prohibition on authorizing pre-construction 

and construction activities should remain intact until the Commission has exhausted its 

opportunity to “modify or set aside, in whole or in part” the challenged order.48 Extending the 

prohibition throughout the entirety of the rehearing process eliminates the possibility that the 

Commission may render pre-construction or construction unnecessary due to a rescission or 

 
46 15 U.S.C. § 717r(c); 18 C.F.R. § 385.713(e). 

47 INGAA Request at 10. 

48 News Release, “Recent Changes in Commission Rehearing Practice – Item A-3,” FERC (Sept. 17, 2020), 
https://www.ferc.gov/news-events/news/recent-changes-commission-rehearing-practice-item-3 (last accessed Feb. 
16, 2021); see also 15 U.S.C. § 717r(a); Allegheny Defense Project, 964 F.3d at 5. 
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revision in the order. Waiting “until the point that the Commission files the record on appeal 

with a reviewing court”49 further ensures that the Commission has thoroughly vetted any 

challenges to its initial orders such that it is willing to defend the underlying order—and any 

consequences of issuing the order thereto—in court. Presumably, if the Commission declines to 

modify or set aside the challenged order, it has confirmed its view that its decisions in the 

original order were correct. The consequences of premature pre-construction and construction 

strongly support aligning the prohibition on issuing notices to proceed with pre-construction and 

construction with the full rehearing process. 

D. Should the Commission modify its practices or procedures to address concerns regarding 
the exercise of eminent domain while rehearing requests are pending before the 
Commission? If so, how? 

 

The Commission should modify its practices and procedures to stay Natural Gas Act 

section 7 certificates where eminent domain is implicated. While requests for rehearing do not 

automatically stay the issuance of a Commission order, the Commission may “specifically 

order[]” a rehearing request to operate as a stay.50 In Order 871-A, Commissioner Danly 

expressed doubts whether issuing stays in this circumstance could be reconciled with the Natural 

Gas Act.51 The Public Interest Organizations respectfully contend that Congress precisely 

intended to provide the Commission with the discretion to determine when a rehearing request 

 
49 News Release, “Recent Changes in Commission Rehearing Practice – Item A-3,” FERC (Sept. 17, 2020), 

https://www.ferc.gov/news-events/news/recent-changes-commission-rehearing-practice-item-3 (last accessed Feb. 
16, 2021); see also 15 U.S.C. § 717r(a); Allegheny Defense Project, 964 F.3d at 5. 

50 15 U.S.C. § 717r(c); 18 C.F.R. § 385.713(e). 

51 Order 871-A at P7 (Comm’r Danly, dissenting). The Public Interest Organizations note that, when 
Congress amended the Natural Gas Act to grant eminent domain power upon issuance of a certificate of public 
convenience and necessity, the federal courts had yet to adopt the legal principles that effectively allow certificate 
holders “quick-take” authority—the right to immediately take property prior to providing just compensation—even 
where Congress has not expressly provided that authority. See, e.g., E. Tenn. Nat. Gas Co. v. Sage, 361 F.3d 808 
(4th Cir. 2004). 
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would also constitute a stay. In general, the Commission grants a stay when “justice so 

requires.”52 When evaluating whether to impose a stay, the Commission evaluates a variety of 

factors, including whether a party (1) will suffer irreparable injury, (2) whether a stay would 

substantially harm other parties, and (3) whether a stay is in the public interest.53 The Natural 

Gas Act does not establish a presumption against a stay; rather, it simply outlines that a rehearing 

request is not automatically a stay, but that a stay can be issued when “specifically ordered” by 

the Commission.54 We are not aware of a single case suggesting that the Commission cannot use 

the discretion afforded to it within the Natural Gas Act to determine that certain certificates 

present significant enough risks to landowners and to the public interest such that justice requires 

staying those certificates during the pendency of the rehearing process. 

As noted by Chairman Glick in his partial dissent to Order 871, “there is something 

fundamentally unfair about a regulatory regime that allows a private entity to start the process of 

condemning an individual’s land before the landowner can go to court to contest the basis for 

that condemnation action.”55 Moreover, should the Commission be inclined, it could craft a 

policy that allowed the Commission to lift the stay in unique circumstances. For these reasons, 

we strongly support the Commission establishing a policy of staying certificates that implicate 

eminent domain during the pendency of the rehearing period. 

 

 
52 Nat. Gas Supply Corp., 160 FERC ¶ 61,043 (Aug. 31, 2017), at P5. 

53 Id. 

54 15 U.S.C. § 717r(c); 18 C.F.R. § 385.713(e). 

55 Order 871 at P2 (Chairman Glick, dissenting); see also Allegheny Defense Project, 964 F.3d at 10 n.2 
(Griffith, J., concurring) (urging “a closer look” at the suggestion that “once the Commission grants rehearing of a 
certificate order, that order should be regarded as nonfinal . . . and a nonfinal order is presumably an invalid basis for 
transferring property by eminent domain.”). 
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E. If the Commission retains the rule withholding authorizations to commence construction 
while rehearing is pending, at what point in time should projects be permitted, upon 
receipt of an appropriate authorization, to commence construction? For example, should 
the Commission set a specific time, such as 90 days after the filing for a request for 
rehearing, for the Commission to issue an authorization to proceed? 

 

As noted in Sections III.A-C, supra, the Commission should impose a general rule 

prohibiting authorizations of pre-construction and construction activities throughout the full 

rehearing period for initial authorization orders, including the period where FERC may “modify 

or set aside, in whole or in part” the challenged order.56 Should the Commission wish to impose 

a finite number of days in which it should complete its rehearing review, the Commission should 

impose the same time period for the prohibition of orders authorizing pre-construction and 

construction activities. 

V. Conclusion 

The Public Interest Organizations thank the Commission for the opportunity to offer our 

thoughts regarding how the Commission should limit pre-construction and construction activities 

during the rehearing process. We welcome future opportunities for participation and look 

forward to working with the Commission on these important issues. 

 
Dated: February 16, 2021 
 
Respectfully submitted, 
 
For Natural Resources Defense Council and  For Earthjustice: 
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/s/ Gillian Giannetti     /s/ Aaron Stemplewicz 
Gillian Giannetti     Aaron Stemplewicz 
Staff Attorney      Staff Attorney 

 
56 News Release, “Recent Changes in Commission Rehearing Practice – Item A-3,” FERC (Sept. 17, 2020), 
https://www.ferc.gov/news-events/news/recent-changes-commission-rehearing-practice-item-3 (last accessed Feb. 
16, 2021); see also 15 U.S.C. § 717r(a); Allegheny Defense Project, 964 F.3d at 5. 
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