
1 

 

UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

Midcontinent Independent System 

Operator, Inc.  

Docket No. ER19-465-000 

 

 

OBJECTIONS OF PUBLIC INTEREST ORGANIZATIONS ON THE MOTION 

OF THE MIDCONTINENT INDEPENDENT SYSTEM OPERATOR, INC. FOR 

EXTENSION OF ORDER NO. 841 IMPLEMENTATION 

_______________________________________________ 

Pursuant to Rule 211 of the Practice and Procedure of the Federal Energy Regulatory 

Commission (“FERC” or “Commission”), 18 C.F.R. § 385.211, 350 New Orleans, 

Environmental Law & Policy Center, Natural Resources Defense Council, Sierra Club, 

Sustainable FERC Project, and Union of Concerned Scientists (collectively, “Public Interest 

Organizations” or “PIOs”) provide comments on the motion filed by the Midcontinent 

Independent System Operator, Inc. (“MISO”) to extend the time to comply with FERC Order 

No. 841 by three years in order to complete its Market System Enhancement (“MSE”) project 

one year sooner. PIOs object to MISO’s request. PIOs urge the Commission to require MISO to 

go forward with the planned implementation of Order No. 841 by no later than the previously 

approved date of June 6, 2022. 

I. Comments 

 

The Commission focuses on four criteria when deciding on a waiver: (1) the entity 

seeking the waiver acted in good faith; 2) the waiver is of a limited scope; (3) a concrete problem 

needs to be remedied; and (4) the waiver will not have undesirable consequences, such as 

harming third parties.1 MISO’s motion fails to meet these criteria. 

                                                 
1 ISO New England, Inc., 117 FERC ¶ 61,171 at P 21 (2006), citing Wisvest-Connecticut, 101 FERC ¶ 

61,372 at 62,551 (2002); Great Lakes Gas Transmission Limited Partnership, 102 FERC ¶ 61,331 (2003); 

TransColorado Gas Transmission Co., 102 FERC ¶ 61,330 (2003); Northern Border Pipeline Co., 76 FERC ¶ 

61,141 (1996). 



2 

 

A. MISO’s request was not made in good faith 

The Commission issued Order No. 841 on February 15, 2018. In response, MISO 

instituted a robust stakeholder process that provided regular updates on the compliance process 

and sought input from all stakeholders, including PIOs. This collaboration extended into the 

MISO’s initial request for an Order No. 841 extension on November 1, 2019. 

That collaboration did not, however, continue to the three-year extension request at issue 

here. MISO did not consult with stakeholders or seek guidance from stakeholders on the impacts 

of dramatically delaying implementation of the ESR. This lack of consultation cannot result in a 

good faith request to extend. 

B. MISO’s request is not limited in scope 

While MISO’s extension request is specifically about compliance with Order No. 841, 

the extension will also delay MISO’s ability to implement Order No. 2222. At the March 8, 2021 

Distributed Energy Resources Task Force, MISO presented recommendations for Order No. 

2222 resource participation models. MISO recommended that it rely on the ESR and the 

dispatchable intermittent resource (“DIR”) participation models to comply with Order No. 2222.2 

                                                 
2 MISO, Order 2222 Evaluation Framework, 11 (March 8, 2021), available at 

https://cdn.misoenergy.org/20210308%20DERTF%20Item%2005%20Evaluation%20Framework%20Stage%20Rev

iew528122.pdf 
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MISO’s DIR product does not allow for self-commits to charge, discharge, or provide 

continuous operation nor does it work for resource sizes as small as the 0.1 MW required by 

Order No. 2222. Of the participation models considered by MISO for Order No. 2222 

compliance, only the ESR provides self-commits and appropriate resource sizes. If the 

Commission grants MISO’s request to delay the ESR another three years, it is effectively also 

delaying implementation of Order No. 2222 in substantial part until 2025. MISO does not 

acknowledge this impact in its request. This effect on Order No. 2222 compliance means that 

MISO’s request is not limited in scope. 

C. MISO’s request will not remedy a concrete problem 

MISO’s request to extend compliance with Order No. 841 by three years will not fix any 

identified problems. MISO’s proposal is to trade away the benefits of ESR for the benefits of 

MSE. But it has not made a case that this is necessary or that there are not other ways to get the 

benefits of both ESR and MSE. 
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i. MISO has not demonstrated that this extension is necessary 

MISO states that a three-year extension to its implementation deadline for Order No. 841 

“will enable MISO to accelerate the completion of the [Market System Enhancement] in 2024.”3 

MISO’s argument amounts to an alleged beneficial trade-off between delaying Order No. 841 

compliance and moving up by one year the completion of the MSE software platform. While 

PIOs support the completion of the MSE platform, MISO has not established that the trade-off it 

proposes is necessary or justified. 

MISO’s primary justification for delaying Order No. 841 in favor of moving up the MSE 

is that the MSE will enable MISO to better manage the growing amount of renewable energy on 

MISO’s system. MISO argues that “[b]y completing the MSE earlier, MISO can more quickly 

and cost effectively prepare for and meet its emergent and future reliability needs, particularly 

those arising from the reliability impacts of greater and rapid penetration of wind and solar 

Resources, which may reach or exceed a critical threshold of 30 percent of MISO’s load as early 

as 2026.”4 As MISO notes, however, its own Renewable Integration Impact Assessment 

“recognized the potential contribution of storage resources to wind and solar integration.” In 

other words, the very resources MISO seeks to postpone for three years in favor of an additional 

single year of MSE could help with the problem it seeks to solve. While MISO summarily states 

that it is “more prudent and efficient to accelerate the MSE before commencing the ESR 

implementation,” MISO’s request does not include any attempt to quantify that trade-off. 

                                                 
3 Midcontinent Independent System Operator, Inc.’s Request to Defer Effective Date of Compliance with 

Order No. 841, Docket Nos. ER19-465-000 and 465-001, 1 (Mar. 4, 2021) (“MISO Motion to Extend”). 
4 Id. 
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ii. MISO could work on MSE and ESR in parallel 

There does not appear to be any technical limitation to moving forward with Order No. 

841 compliance and accelerating the completion of the MSE. MISO’s argument, rather, is that 

“[b]ecause the same GE and MISO personnel will handle the ESR software work on the existing 

system and on the MSE, the ESR work on the existing system needs to be completed before the 

work on the MSE can start.”5 This seems to be more a question of staffing than a technical 

barrier to working on ESR and MSE in parallel. Asking MISO customers to endure an additional 

three years of unjust and unreasonable rates after already living under those rates for more than 

four years requires more than a claim of staffing burden by MISO and GE. 

iii. MISO delaying ESR in favor of MSE is not necessary to maintain 

reliability 

MISO suggests that the growing number of renewables on its system could create 

reliability issues. MISO did not, however, provide evidence of an impending wave of reliability 

issues if the MSE is not moved forward one year at the expense of the ESR. 

MISO points to the recent outages in Texas as a reason to prioritize the MSE over 

compliance with Order No. 841.6 Yet MISO does not present any evidence that moving the MSE 

forward one year at the expense of moving ESR back three years is the best way to avoid future 

outages. There is no evidence, for example, that the problems in Texas were due to a lack of 

market enhancements for integrating renewables. MISO did not analyze whether the problems 

seen in Texas may have benefited more from robust participation from storage and distributed 

energy resources than market enhancements. 

                                                 
5 Id. at 22. 
6 Id. at 4. 
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D. MISO’s request would harm third parties 

i. Granting MISO’s extension request would significantly extend unjust and 

unreasonable rates 

In issuing Order No. 841, the Commission found that without ESR, MISO’s rates are 

unjust and unreasonable. The Commission made that finding more than three years ago. MISO 

has already delayed compliance with Order No. 841 by 19 months into 2022. Allowing this 

further delay will result in continued unjust and unreasonable rates for customers across MISO’s 

footprint. 

Further, as explained above, a delay to the ESR will affect not only Order No. 841 

compliance, but also Order No. 2222 compliance. The Commission found that without the 

requirements imposed by the Commission in Order No. 2222, customers are subject to unjust and 

unreasonable rates. Therefore, if a delay in ESR delays Order No. 2222 compliance, customers 

will be further subjected to prolonged unjust and unreasonable rates. 

ii. MISO has not proposed any enhancements to existing products while the 

ESR would be delayed 

MISO states that while storage resources await the completion of the ESR product, those 

resources can rely on the Stored Energy Resources – Type II (“SER-Type II) product.7 MISO has 

previously provided testimony explaining that the SER-Type II product was implemented in 

short order as a response to a complaint by Indianapolis Power & Light and would only continue 

until MISO finishes and implements ESR.8 The product was never intended as a long-term 

solution to integrating energy storage resources into MISO’s markets and in fact was envisioned 

to be phased out in early 2020. We are now in 2021 and MISO is proposing to use this interim 

product into 2025. The product is inadequate to promote the robust competition envisioned by 

                                                 
7 Id. at 2. 
8 Testimony of Kevin Vannoy, EL17-8-001 and ER17-1376-001, 6-7, 14 (Dec 3, 2018). 
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the Commission in Order No. 841. SER-Type II does not comply with the requirements of Order 

No. 841, lacking bidding parameters that ESR will add to provide adequate participation in 

MISO’s markets.9 Despite the inadequacies of SER-Type II, MISO has not proposed any 

stakeholder process to update the product if the Commission grants the extension to 2025. 

iii. Impact on storage in interconnection queue 

There are currently nearly 70 active requests to interconnect storage resources in MISO’s 

Generation Interconnection queue, totaling more than 3.5 GW of capacity.10 There are an 

additional nearly 4.9 GW of hybrid resources in MISO’s queue. Nearly all these resources have 

requested in-service dates after MISO’s current June 2022 deadline to complete the ESR. These 

resources will rely on the ESR participation model to provide valuable competition in MISO’s 

markets. Yet MISO’s only mention of the impact the delay will have on existing storage 

resources is to note that they can use the SER-Type II product while awaiting the 2025 

completion of ESR.11  

As explained above, however, SER-Type II resources were envisioned as a stopgap while 

MISO developed and implemented the ESR model. Thus, what was once a temporary stopgap 

while MISO completed its ESR product has become the only viable participation model for 

energy storage resources in MISO’s markets. It remains to be seen what impact MISO’s request 

to delay ESR implementation for more than six years beyond the initial compliance deadline will 

have on the gigawatts of storage and hybrid resources in MISO’s queue. MISO has not presented 

any evidence that those resources, which could help integrate the coming flood of renewable 

                                                 
9 Id. at 20-23. 
10 MISO, Interactive Queue, available at https://www.misoenergy.org/planning/generator-

interconnection/GI_Queue/gi-interactive-queue/ 
11 MISO Motion to Extend at 2. 
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resources MISO uses to justify the need for this extension, will be viable with only the SER-

Type II product available until 2025. 

iv. Impact on peaker plant replacement efforts 

In June 2019, the National Renewable Energy Laboratory released a report concluding 

that “providing peaking capacity could be a significant U.S. market for energy storage” and 

estimating the market to be at least 28 gigawatts of capacity nationally.12 In 2021, the penetration 

of storage and hybrid resources into the peaker power plant market is on the verge of becoming 

widespread.13 But it is dependent on having the planning, market, and operations processes in 

place to allow those new market entrants to provide and be compensated for the services they 

provide. Analysis shows that solar-plus-storage hybrid systems are now cost-competitive with 

fossil fuel-fired peaker power plants.14  

Detroit, in the MISO service territory, is listed fifth in the nation in terms of metro 

regions most burdened by fossil fuel-fired peaker plants.15 The MISO system currently has 

approximately 15 GW of peaking resources, mostly natural gas and other fuels.16 Until MISO 

implements ESR, these fossil resources have an unfair advantage in the markets for the services 

they provide to the wholesale markets.  

                                                 
12  Denholm, Paul, Jacob Nunemaker, Pieter Gagnon, and Wesley Cole, 2019. The Potential for Battery 

Energy Storage to Provide Peaking Capacity in the United States. Golden, CO: National Renewable Energy 

Laboratory, NREL/TP-6A20-74184, available at https://www.nrel.gov/docs/fy19osti/74184.pdf  
13 See e.g., GTM Research, Will Enegy Storage Replace Peaker Plants? (March 28, 2018), available at 

https://www.stonybrook.edu/commcms/aertc/conference2018/conference/presentations/Manghani_Ravi_powerpoint

.pdf; PEAK Coalition, Dirty Energy, Big Money (May 2020), available at https://8f997cf9-39a0-4cd7-b8b8-

65190bb2551b.filesusr.com/ugd/f10969_9fa51ccc611145bf88f95a92dba57ebd.pdf; Institute for Energy Economics 

and Financial Analysis, New York looking at battery storage to replace natural gas peaker plants (July 9, 2019), 

available at https://ieefa.org/new-york-looking-at-battery-storage-to-replace-natural-gas-peaker-plants/.  
14 PSE Healthy Energy, Peaker Plant Replacement Project, available at 

https://www.psehealthyenergy.org/our-work/energy-storage-peaker-plant-replacement-project/  
15 Clean Energy Group. Phase Out Peakers, available at https://www.cleanegroup.org/wp-

content/uploads/Phase-Out-Peakers-Handout.pdf.  
16 MISO staff presentation to stakeholders (June 26, 2019), available at 

https://cdn.misoenergy.org/20190606%20MSC%20Item%2006%20Resource%20Availability%20And%20Need%2

0(RAN)%20(IR025)352468.pdf.  

https://8f997cf9-39a0-4cd7-b8b8-65190bb2551b.filesusr.com/ugd/f10969_9fa51ccc611145bf88f95a92dba57ebd.pdf
https://8f997cf9-39a0-4cd7-b8b8-65190bb2551b.filesusr.com/ugd/f10969_9fa51ccc611145bf88f95a92dba57ebd.pdf
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If the Commission grants MISO’s request to delay implementation of Order No. 841 until 

2025 without reasonable interim commitment to maximize opportunities for battery storage 

systems, it will likely delay efforts across the country to replace inefficient peaker power plants 

with systems that include battery storage and have real-world consequences for communities 

currently impacted by unnecessarily costly and dirty energy resources. 

As demonstrated throughout these comments, MISO’s request will have significant 

negative impacts on a variety of third parties. 

II. Conclusion 

For the reasons stated above, the undersigned Public Interest Organizations object to 

MISO’s request for an extension of time to comply with Order No. 841. PIOs request that the 

Commission deny MISO’s request and encourage it to add the additional staff necessary to both 

complete the ESR by its existing 2022 deadline and to complete the MSE in 2024. 

 

March 19, 2021     Respectfully submitted, 

 

/s/ Justin Vickers 

 

Justin Vickers 

Staff Attorney 

Environmental Law & Policy Center 

35 East Wacker Drive, Suite 1600 

Chicago, IL 60601 

312.795.3736 

jvickers@elpc.org 

 

On behalf of: 

 

350 New Orleans 

Andy Kowalczyk 

Chair of Just Transition Working Group 

1632 8th Street 

New Orleans, LA 70115 

a.kowalczky350no@gmail.com 

 

Clean Wisconsin 

Scott A. Blankman 

Director of Energy and Air Program 

634 W. Main Street 

Madison, WI 53703 

608.251.7020 Ext. 27 

Sblankman@cleanwisconsin.org 



10 

 

 

Sierra Club 

Greg Wannier 

Staff Attorney 

2101 Webster St., Suite 1300 

Oakland, CA 94612 

415.977.5646 

greg.wannier@sierraclub.org 

 

Union of Concerned Scientists 

Sam Gomberg 

Senior Energy Analyst 

1825 K Street NW #800 

Washington, DC 20006 

202.331.6953 

sgomberg@ucsusa.org 

 

Sustainable FERC Project 

John Moore 

Director 

20 N. Wacker St., Suite 1600 

Chicago, IL 60201 

Moore.fercproject@gmail.com 

 

 

Natural Resources Defense Council 

Tom Rutigliano 

Senior Advocate 

Climate & Clean Energy Program 

617-899-6190 

trutigliano@nrdc.org   
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CERTIFICATE OF SERVICE 

 

I hereby certify that I have this day served the foregoing document upon each person 

designated on the official service list compiled by the Secretary in this proceeding.  

 

Dated at Chicago, Illinois, this 19th day of March, 2021.  

 

/s/ Justin Vickers 

______________________________  

Justin Vickers 

Staff Attorney 

Environmental Law and Policy Center 

35 East Wacker Drive, Suite 1600 

Chicago, Illinois 60601 

312.795.3736 

jvickers@elpc.org  
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