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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

Mountain Valley Pipeline, LLC    )     Docket No. CP21-57 

 

COMMENTS OF NATURAL RESOURCES DEFENSE COUNCIL ON 
MOUNTAIN VALLEY PIPELINE, LLC’S APPLICATION TO AMEND ITS 

CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY 
 

Natural Resources Defense Council (NRDC), a timely intervenor in this proceeding, offers 

the following comments on Mountain Valley Pipeline, LLC’s (Mountain Valley) amendment 

application, which seeks Commission approval of a substantial variation to the prior approved 

project. Mountain Valley proposes to modify its crossing method at 120 locations, crossing 181 

waterbodies and wetlands (Amendment Request). The Commission originally approved Mountain 

Valley’s use of an “open-cut” method at those locations;1 if the Amendment Request is approved, 

Mountain Valley would use trenchless “boring” instead.  

The National Environmental Policy Act (NEPA) requires that the Commission conduct a 

thorough and independent evaluation to determine whether Mountain Valley’s proposal would 

result in significant environmental impacts.2 The record supports that granting the Amendment 

Request would result in such impacts, and these activities were not analyzed as part of the 

Commission’s initial Environmental Impact Statement (EIS). Because the Amendment Request 

“might significantly affect the quality of the environment, a supplemental EIS is required.”3 The 

Commission cannot authorize the proposal without preparing a supplemental EIS for the project.  

 

 
1 Mountain Valley Pipeline, LLC, 161 FERC ¶ 61,043 (2017), order on reh’g, 163 FERC ¶ 61,197 (2018), 

aff’d sub. nom., Appalachian Voices v. FERC, No. 17-1271, 2019 WL 847199 (D.C. Cir. Feb. 19, 2019). 

2 See 42 U.S.C. § 4332(C).  

3 Klamath Siskiyou Wildlands Ctr. v. Boody, 468 F.3d 549, 560 (9th Cir. 2006) (citations omitted). 
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A. The Amendment Request requires an EIS under NEPA. 
 
NEPA requires that the Commission conduct an EIS for actions that “significantly affect 

the quality of the human environment.”4 An EIS must provide a “detailed and comprehensive 

analysis of the potential environmental impacts of the proposed action.”5 In no circumstance may 

an environmental assessment (EA) substitute for an EIS if the impacts are not fully assessed. 

Indeed, while an EA may be used to inform the agency of impacts of the project, an EA “no matter 

how thorough … can never substitute for preparation of an EIS if the proposed action could 

significantly affect the environment.”6 For example, in Anderson v. Evans, the Ninth Circuit found 

an EA insufficient when “substantial questions” remained as to the effect of a project on the local 

area.7 Notably, it is not incumbent on the petitioning party to demonstrate that “significant effects 

will occur.”8 Rather, it is sufficient to simply demonstrate that “substantial questions” remain as 

to “whether a project may have a significant effect.”9  

Further, even if an agency has already issued an EIS, a supplemental EIS is mandatory 

when the agency “makes substantial changes to the proposed action that are relevant to 

environmental concerns” or there “are significant new circumstances of information relevant to 

environmental concerns and bearing on the proposed action and its impacts.”10 

Mountain Valley’s proposal is no small request. If granted, the Amendment Request would 

approve industrial operations affecting 181 waterways and wetlands at 120 crossing points along 

 
4 42 U.S.C. § 4332(C). 

5 Anderson v. Evans, 371 F.3d 475, 487 (9th Cir. 2004) (citing 42 U.S.C. §4332(c)). 

6 Id. at 494 (citing Sierra Club v. Marsh, 769 F.2d 868, 874-76 (1st Cir. 1985)). 

7 Id. at 492. 

8 Id. at 488 (emphasis added). 

9 Id. (quoting Idaho Sporting Cong. v. Thomas, 137 F.3d 1146, 1150 (9th Cir. 1998)).   

10 40 C.F.R. § 1502.9(d)(1). See also Webster v. USDA, 685 F.3d 411, 418 (4th Cir. 2012). 
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the pipeline route. In the Amendment Request, Mountain Valley dismisses substantial questions 

relating to significance raised by the proposal, including the environmental risks posed by boring 

through karst terrain, bore failure, and dewatering. The Amendment Request further fails to 

provide sufficient information as to the extent of impacts that could arise, given the unique soils, 

terrain, and circumstances at each individual site; a site-specific analysis of impacts goes to the 

heart of the NEPA process. As such, Mountain Valley’s proposed waterbody crossings must be 

properly evaluated and reviewed, and the Commission must meet its obligation to assess these 

risks through the issuance of a supplemental EIS. 

The environmental evaluation requirements contained in NEPA are not a mere formality. 

NEPA is “our basic national charter for protection of the environment.”11 The Commission must 

conduct a dutiful, comprehensive, site-specific review of the proposal and its alternatives, and it 

cannot simply take Mountain Valley at its word that its proposal is, de facto, the preferred 

alternative, as “[i]ndustry preferences do not circumscribe environmental relevance.”12  

Given the potential of significant environmental impacts, and that “substantial questions” 

remain as to whether the project will result in such impacts, the Commission must issue a 

supplemental EIS to fully evaluate the site-specific risks and potential impacts from the 

Amendment Request, in addition to evaluating the full range of reasonable alternatives. 

B. The Amendment Request demonstrates that significant environmental impacts will 
occur. 
 
i. Pipeline crossings of karst terrain pose inherent, significant environmental risks. 

 
The use of conventional boring is risky; it is not suitable for long crossings, and only certain 

soils and geologic conditions support boring techniques. In particular, wetlands and stream 

 
11 Ctr. for Biological Diversity v. USFS, 349 F.3d 1157, 1166 (9th Cir. 2003). 

12 Constitution Pipeline Co., LLC, v. NYDEC, 868 F.3d 87, 103 (2d Cir. 2017). 
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crossings in steep terrain, karst terrain, or both, are not suitable for borings.13 As noted in our 

comments submitted in December 2020—relating to Mountain Valley’s prior amendment 

request—the impacts associated with trenchless boring must be closely examined through 

geotechnical analyses, on a site-specific basis, particularly because much of the land within the 

project boundary contains karst terrain.14 Water resources in karst areas are particularly vulnerable 

to pollution, given that pollutants can travel very quickly along long distances.15  

Mountain Valley itself acknowledges that constructing a pipeline through karst terrain 

poses unique challenges. In its U.S. Army Corps of Engineers Individual Permit Application, 

Mountain Valley notes that “completing trenchless crossings in karst terrain may entail risks and 

challenges that have overlapping technical, logistical, and environmental aspects… [including] the 

potential to impact the flow of groundwater.”16 Boring may be inappropriate if (1) there is 

insufficient space to stockpile spoils, (2) the location requires deep drilling, or (3) the slope is 

steep.17 Mountain Valley further noted in its original certificate application that karst terrain “can 

be highly susceptible to contamination.”18   

 
13 See Comments of the West Virginia Rivers Coalition, FERC Dkt. No. CP21-12, Accession No. 

20201221-5167 at 1. 

14 Comments of the Natural Resources Defense Council, FERC Dkt. No. CP21-12, Accession No. 
20201231-5159 at 2.  

15 See Jason Clingerman et al, Threats to Groundwater from the Mountain Valley Pipeline and Atlantic 
Coast Pipeline in Virginia (May 23, 2018) at 1, available at https://www.nrdc.org/sites/default/files/downstream-
strategies-threats-to-groundwater-from-the-mountain-valley-pipeline-atlantic-coast-pipeline-in-virginia_2018-05-
25.pdf. (“Karst aquifers are especially vulnerable to pollution at the ground surface because caves and other 
subterranean entrances can provide direct access for pollutants to quickly reach water tables, wells, and springs. 
Underground water in karst areas can move quickly over long distances, as far as five miles or more, sometimes in 
directions contrary to surface topography”). This report is also attached to these comments. 

16 USACE Individual Permit Application, FERC Dkt. No. CP21-57, Accession No. 20210304-5122 at 59. 

17 See generally id. at Tbl. 15: Crossing Method Determination Summary. 

18 Application for Certificate of Public Convenience and Necessity and Related Authorizations, FERC Dkt. 
No. CP16-10, Accession No. 20151023-5035 at RR6 6-23.  
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Karst terrain is also ubiquitous in the project boundary—approximately 36 miles of the 

route through Virginia is karst terrain.19 Five of the bores proposed in the Amendment Request 

would drill through karst, and others are planned through areas adjacent to karst.20 Mountain 

Valley asserts that it would ameliorate risks through, amongst other proposed conditions, the 

administration of its “Karst Mitigation Plan.” However, the Karst Mitigation Plan is inadequate 

because the method for sinkhole stabilization is not described, and many features along the route– 

including recharge areas, springs, and sinkholes – are not well defined.21 The inherent “risks and 

challenges” posed by boring karst terrain supports that the Commission should conduct an EIS.22 

ii. The Commission must thoroughly analyze the risk of bore failure, which would 
cause significant environmental impacts. 
 

As noted in our December 2020 comments, bore failures can result in significant 

environmental impacts.23 While Mountain Valley generally acknowledges the complications that 

could arise from a bore failure,24 it attempts to minimize the significance of these complications 

by arguing that if a failure were to occur, it would notify the Commission and implement a 

contingency plan, including potentially shifting the bore entry, and/or abandoning the pipe in place 

and backfilling with grout.25 However, these remedial measures would not prevent the impacts 

 
19  See Clingerman, supra note 15 at 6-7. See also generally USACE Individual Permit Application at Tbl. 

15, 

20 See e.g. Environmental Report (ER), App’x F at F-6 (noting that although – in relation to crossing F-021 
(Greenbrier River) – Mountain Valley’s bore path would avoid karst terrain by traversing a shale formation, “[t]he 
underlying limestone bedrock formations are karst forming”). While four of the five proposed bores through karst 
terrain “are associated with previously submitted conventional bores for road crossings,” ER at 6-1 (noting that the 
five crossings through karst terrain are G-01, G-023, G-024, H-017, and H-020), none appear to have been 
previously approved by the Commission. See Amendment Request, at 5 n.10. 

21 Clingerman, supra note 15 at 14. 

22 USACE Individual Permit Application, FERC Dkt. No. CP21-57, Accession No. 20210304-5122 at 59. 

23 Comments of the Natural Resources Defense Council, FERC Dkt. No. CP21-12, Accession No. 
20201231-5159 at 2; 4. 

24 ER at 1-8 to 1-9.  

25 Id.  
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from the bore failure itself. Since a bore failure is a significant environmental impact, the 

Commission must study and assess the likelihood and risks of bore failure at each specific location. 

This is particularly important given that several of the proposed crossings may require the use of 

drilling fluid. As the Commission is well aware, the environmental impacts of bore failure are 

exacerbated when drilling fluid is involved.26 For example, the use of drilling fluid under high 

pressures presents a risk of bedrock fracture and water contamination.27 While Mountain Valley 

purports that its proposed bores would not generally require high-pressure drilling fluid slurry, it 

acknowledges that “water, bentonite, or polymer-based lubricant” may be used for “longer bores 

or in bores through mixed ground or clay.”28  

Mountain Valley fails to explicitly identify which crossings would likely require drilling 

fluids, and based on the vague criteria set forth above, many of the proposed bore sites appear to 

be eligible candidates. For instance, Mountain Valley indicates that at least thirteen water crossings 

would occur in areas with “clay loam soil,” which it acknowledges is a geologic factor that dictates 

the use of drilling fluid.29 Accordingly, the Commission should issue an “Information Request,” 

requiring Mountain Valley to identify which crossings could require drilling fluid, as this 

information is critical to understanding the risks of the proposal. Regardless, given the overall risks 

 
26 See, e.g., Courtney Norris, The Rover Pipeline leaked millions of gallons of drilling fluid into Ohio 

wetlands, PBS NEWSHOUR (Apr. 20, 2017), available at https://www.pbs.org/newshour/nation/two-weeks-rover-
pipeline-leaked-drilling-fluid-ohio-wetlands (noting several spills of drilling fluid that occurred during construction 
of the Commission-approved Rover pipeline). 

27 See ER, App’x F at F-2. 

28 ER at 1-5; USACE Individual Permit Application at F-5 (drilling fluid would be used a crossing F-021).  

29 USACE Individual Permit Application, Tbl. I-1, Summary of Geologic Conditions at Proposed Trenchless 
Crossings (noting that the following crossings contain clay loam soil: A-008 (Stream S-A120); A-008 (Stream S-
A120); A-008 (Stream S-A119); A-008 (Wetland W-A34); I-085 (Stream S-A6); I-093 (Stream S-CC16); I-095 
(Stream S-MM8); I-095 (Wetland W-MM5); I-103 (Stream S-P5); I-105 (Stream S-Q4); I-106A (Stream S-Q2); I-
114 (Stream S-G2); I-114 (Wetland W-G2); and I-116 (Stream S-H55).  
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associated with bore failure, the Commission must conduct an EIS to explore the potential 

environmental impacts.  

iii. The proposed bores may entail dewatering, a significant environmental impact. 

Improper dewatering may significantly impact the environment by negatively affecting 

both groundwater quality and levels;30 improper sediment filtration from dewatering processes can 

also negatively affect water resources. While Mountain Valley indicates that dewatering may be 

required, it fails to indicate which bore locations could require dewatering.31 As noted by Mountain 

Valley, dewatering needs could vary significantly in terms of volume and time. The record 

provides minimal information on potential dewatering requirements, noting that “[t]he specific 

need for, and amount of, dewatering required for any given waterbody or wetland crossing can 

vary over short periods of time due to recent precipitation and other factors. It cannot be 

determined until each individual trench or bore-pit excavation begins.”32   

While specific dewatering requirements are indeed site-specific, and prone to variation due 

to precipitation events, the possibility that dewatering activities may be required at a large number 

of the 120 proposed bore sites raises the threshold question as to whether dewatering activities 

would result in a significant impact. The vagueness of the Amendment Request is particularly 

concerning given Mountain Valley’s environmental record to date. As outlined in Section C, infra, 

Mountain Valley has accumulated hundreds of Notices of Violation—including the failure to 

prevent sediment-laden water from leaving the site.33 As such, the Commission must fully examine 

the risk of large-scale dewatering through the issuance of a supplemental EIS.  

 
30 Id. 

31 See ER at 2-11. 

32 USACE Individual Permit Application at 53. 

33 See, e.g., W.V. Dep’t of Environment, Consent Order (Apr. 19, 2019), available at 
https://dep.wv.gov/pio/Documents/MVP%20LLC%20SIGNED%20ORDER.pdf.  
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C. Mountain Valley’s environmental record strongly supports issuance of an EIS.  

 
Mountain Valley urges that the Commission find an EA to be sufficient for this proposal. 

As outlined in Sections A-B, supra, the record itself requires an EIS. Further, Mountain Valley’s 

environmental record demands further Commission review. Mountain Valley is no humble servant 

of environmental stewardship, as demonstrated by its long record of receiving Notices of 

Violation, amounting to millions of dollars in penalties.34 These violations include the very risks 

raised by the Amendment Request. Some of the Notices of Violation include: failure to prevent 

sediment-laden water from leaving the site; failure to comply with its Storm Water Pollution 

Prevention Plan (SWPPP); failure to modify its SWPPP after it proved to be ineffective in 

controlling pollutants in storm water discharge; failure to implement water bar/slope breakers; 

failure to operate erosion control devices; causing conditions that led to distinctly visible settleable 

solids in waterways; allowing sediment deposits in waterways; failure to properly install concrete 

washout devices; and failure to re-seed areas.35 

To take Mountain Valley at its word—that the impacts of its proposal will not be significant 

because it promises to comply with environmental conditions—is not appropriate under the 

circumstances. Its assurances are a hollow promise, unsubstantiated by its past actions. As such, 

 
34 Ned Oliver, Mountain Valley Pipeline acknowledges criminal investigation into alleged environmental 

violations, VIRGINIA MERCURY (Feb. 15, 2019) https://www.virginiamercury.com/blog-va/mountain-valley-
pipeline-acknowledges-criminal-investigation-into-alleged-environmental-violations/ (noting that “…Virginia 
Attorney General Mark Herring has filed suit over several hundred alleged environmental violations stemming from 
construction). See also W.V. Dep’t of Environment, Consent Order (Dec. 17,2020), available at 
https://dep.wv.gov/pio/Documents/MVP%20Consent%20Order%20%28complete%29.pdf  (requiring the payment 
of $303,706 in fines for violating an erosion and sediment permit); W.V. Dep’t of Environment, Consent Order 
(Apr. 19, 2019), available at https://dep.wv.gov/pio/Documents/MVP%20LLC%20SIGNED%20ORDER.pdf 
(documenting twenty-five environmental violations); Commonwealth of Va., Attorney General Mark R. Herring 
Press Statement (Oct. 11, 2019), available at https://www.oag.state.va.us/media-center/news-releases/1548-october-
11-2019-mvp-llc-to-pay-more-than-2-million-submit-to-court-ordered-compliance-and-enhanced-independent-third-
party-environmental-monitoring (Mountain Valley was required to pay a $2.15 million civil penalty, and to submit 
court-supervised compliance documents).      

35 See generally id.  
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the Commission should conduct an EIS to appropriately evaluate the risks of the proposal, thereby 

minimizing the possibility of any further environmental violations. 

D. Mountain Valley’s “completeness” cannot be used as a shield to avoid an EIS. 
 

Mountain Valley cites to its level of “completeness” (which it estimates at 92%) to 

generally support its request for hasty Commission approval—without an EIS.36 As an initial 

matter, when assessing the risks and benefits of the Amendment Request and whether an EIS is 

necessary, the project “completeness” level is irrelevant. The relevant inquiry is the project 

difficulty, coupled with its potential for significant environmental risks. Nothing in the 

Amendment Request, including Mountain Valley’s completeness claim, changes the legal 

requirement that the Commission issue an EIS that evaluates a full range of alternatives, including 

an evaluation of the alternative in which Mountain Valley does not cross the waterbodies and 

wetlands at issue.37  

Moreover, although the Commission has previously stated that “Mountain Valley’s 

characterization that the project is 92% complete is accurate,”38 the evidence belies this conclusion. 

The actual “completeness” level is likely far lower than 90%.39 Barely any work has been done in 

Virginia, and an analysis by the Allegheny-Blue Ridge Alliance, based on Mountain Valley’s own 

construction updates filed with the Commission, estimates that—as of January 2021—only 51.2% 

 
36 See Amendment Request at 3; see also USACE Individual Permit Application at 11 (stating in its 

alternative analysis discussion that “[i]t must be acknowledged as a factual matter that substantial portions of the 
proposed Project have been constructed. Any decision to substantially modify the proposed alternative route would 
result in impacts to previously undisturbed areas …”).  

37 See 40 C.F.R. § 1502.14(a)-(b). 

38 Amendment Request at 3 (citing Mountain Valley Pipeline, LLC, 173 FERC ¶ 61,026 at P 15 (2020)). 

39 Jonathan Sokolow, Despite company claims, only a fraction of the Mountain Valley Pipeline is complete 
in Virginia, VIRGINIA MERCURY (Aug. 10, 2020), https://www.virginiamercury.com/2020/08/10/despite-company-
claims-only-a-fraction-of-the-mountain-valley-pipeline-is-complete-in-virginia/ (citing Allegheny-Blue Ridge 
Alliance, Mountain Valley Pipeline Construction Status as of Jan. 15, 2021, estimating that while 93% of the project 
is “cleared,” 85.8% is trenched, 77.8% is backfilled, only 51.3% is restored).  
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of the entire 303-mile route is complete to the point of restoration.40 Restoration is a crucial part 

of the pipeline construction process, as it helps to reduce long-term environmental impacts. The 

Commission recently recognized the importance of restoration to project completion and 

environmental compliance;41 neither the Commission nor Mountain Valley should be discounting 

its significance.  

E. Conclusion  

For the reasons detailed above, the record supports that the Amendment Request would 

result in significant environmental impacts, and substantial questions remain as to the breadth 

and severity of impacts raised by the proposal. Accordingly, the Commission must issue a 

supplemental EIS for the Amendment Request. 

 

     Respectfully submitted, 

     /s/ Luke May 
Luke May 
Legal Fellow 
503.702.3655 
lmay@nrdc.org  

 
Gillian Giannetti 
Senior Attorney 
202.717.8350 
ggiannetti@nrdc.org  

 
     Natural Resources Defense Council 
     1152 15th Street, NW 

Suite 300 
 Washington, DC 20005

 
40 Id.  

41 See generally Midship Pipeline Co., 174 FERC ¶ 61,220 (2021). 
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