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UNITED STATES OF AMERICA  
BEFORE THE 

FEDERAL ENERGY REGULATORY 
COMMISSION 

New York State Public Service 
Commission and 

New York State Energy Research and 
Development Authority, Docket No. EL19-86-002 

v. 

New York Independent System Operator, 
Inc. 

ANSWER OF CLEAN ENERGY PARTIES IN SUPPORT OF THE MOTION OF 
NEW YORK STATE PUBLIC SERVICE COMMISSION  

Pursuant to Rule 213 of the Rules of Practice and Procedure of the Federal Energy 

Regulatory Commission (“FERC” or “Commission”), the Natural Resources Defense Council, the 

Sustainable FERC Project, the American Clean Power Association, and Advanced Energy 

Economy (collectively, “Clean Energy Parties”) submit this Answer in support of the motion 

(“Motion”) filed by the New York State Public Service Commission (“NYSPSC”) requesting that 

the Commission reconsider its orders denying the complaint initiating this proceeding1 and reverse 

those orders,2 or alternatively, if the Commission declines to address the request for 

reconsideration on the ground that the Storage Orders are currently on appeal,3 that the 

Commission seek from the United States Court of Appeals for the District of Columbia Circuit 

(“D.C. Circuit”) an order remanding the Storage Orders in order to revisit them. 

The Commission should reconsider the Storage Orders because it has expressed a clear 

intent to revisit the policy underlying the challenged agency decisions requiring the application of 

1 Compl. on Behalf of the NYSPSC and the New York State Energy Rsch. and Dev. Auth. and Req. For Fast Track 
Processing, Docket No. EL19-86-000 (Jul. 29, 2019), Accession No. 20190729-5162 (“Complaint”).  
2 The orders at issue are: Order Den. Compl., 170 FERC ¶ 61,119 (2020) and Order Addressing Arguments on 
Reh’g, 173 FERC ¶ 61,060 (2020) (“Order Addressing Rehearings”) (collectively, “Storage Orders”).  
3 NYSPSC v. FERC, D.C. Circuit Case Nos. 20-1219, 20-1223, and 20-1496 (consolidated) (the Clean Energy 
Parties are each a party to the appeal of the Storage Orders).  
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buyer-side market power mitigation (“BSM”) rules to new energy storage resources (“ESRs”) 

seeking to participate in New York Independent System Operator, Inc.’s (“NYISO”) capacity 

market. Continuing to pursue judicial review of the Storage Orders at this time would waste limited 

governmental resources, is unfair to the litigating parties, risks generating conflicting judicial and 

agency opinions, and would only serve as an excuse for NYISO and its stakeholders to delay 

developing urgently-needed reforms to the BSM rules.  

More broadly, reconsideration of the Storage Orders is an opportunity for the Commission 

to provide clear guidance and direction to NYISO and its stakeholders to expedite reform of the 

BSM rules. Such guidance is urgently needed to rectify the harm of application of BSM rules to 

ESRs that is already occurring while this appeal is pending—in Class Year 2019 alone, six ESRs 

(65 megawatts (“MW”) of installed capacity) in Zones G-I were subject to an admiratively 

determined offer floor.4 Accordingly, the Commission should grant the NYSPSC Motion to 

reconsider the Storage Orders.  

DISCUSSION 

The Commission has express authority to reconsider the Storage Orders. The Storage 

Orders are pending on appeal in the D.C. Circuit, but the Commission has not yet submitted to the 

Court the certified index to the administrative record of this proceeding. Under 16 U.S.C. § 825l(a), 

“[u]ntil the record in a proceeding shall have been filed in a court of appeals . . . the Commission 

may at any time, upon reasonable notice and in such manner as it shall deem proper, modify or set 

aside, in whole or in part, any finding or order made or issued by it under the provisions of this 

chapter.” The D.C. Circuit has confirmed that, even after a petition for judicial review of its final 

 
4 Raghu Palavadi Naga, Highlights from the MMU Review of the Class Year 2019 BSM Evaluation, Potomac 
Economics, at 7 (Mar. 29, 2021), 
https://www.nyiso.com/documents/20142/20285352/MMU%20Presentation%20re%20CY19%20BSM%20Evaluati
on.pdf/532d8be1-69c2-a6f2-b29c-b8eb593dc197. 

https://www.nyiso.com/documents/20142/20285352/MMU%20Presentation%20re%20CY19%20BSM%20Evaluation.pdf/532d8be1-69c2-a6f2-b29c-b8eb593dc197
https://www.nyiso.com/documents/20142/20285352/MMU%20Presentation%20re%20CY19%20BSM%20Evaluation.pdf/532d8be1-69c2-a6f2-b29c-b8eb593dc197
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order is filed in federal court, the Commission retains the authority to “modify or set aside, in 

whole or in part” the underlying order or findings until the administrative record is filed in court.5 

The Commission recently exercised its authority under 16 U.S.C. § 825l, after 

reconsideration of a final order had been denied by operation of law,6 to modify its prior ruling 

that BSM rules should apply to certain retail service revenue streams of Special Case Resources 

(“SCRs”). Specifically, the Commission reversed its prior order, finding that retail-level 

Commercial System Distribution Load Relief Programs should be excluded from the calculation 

of the offer floors for SCRs under BSM rules.7  

 Reconsideration of the Storage Orders is appropriate because the Commission intends to 

revisit the policy established in the challenged agency decisions, which requires the application of 

BSM rules to ESRs participating in NYISO’s capacity market. On February 18, 2021, the 

Commission initiated Modernizing Electricity Market Design, Docket No. AD21-10-000, by 

issuing a “Notice of Technical Conference on Resource Adequacy in the Evolving Electricity 

Sector.”8 The Technical Conference included a wide-ranging inquiry into the role of capacity 

market constructs in an environment where state policies increasingly affect resource entry and 

exit,9 and focused, in particular, on minimum offer price rule (“MOPR”) policies, including 

NYISO’s BSM rules.10 At the Technical Conference, the Commission made clear that it intends 

 
5 Allegheny Def. Project v. FERC, 964 F.3d 1, 17 (D.C. Cir. 2020). 
6 NYSPSC et al. v. NYISO, 173 FERC ¶ 62,125 (2020). 
7 NYSPSC et al. v. NYISO, 174 FERC ¶ 61,110 (2021). 
8 FERC, Notice of Technical Conference on Resource Adequacy in the Evolving Electricity Sector, Docket No. 
AD21-10-000 (Feb. 18, 2021), Accession No. 20210218-3091. 
9 See FERC, Suppl. Notice of Technical Conference on Resource Adequacy in the Evolving Electricity Sector, at 3, 
Docket No. AD21-10-000 (Mar. 9, 2021), Accession No. 20210309-3071. 
10 Id.; see Technical Conference Regarding Resource Adequacy in the Evolving Electricity Sector, Tr., Docket No. 
AD21-10-000 (Mar. 23, 2021), passim. 
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to revisit buyer-side mitigation as it applies to resources subject to state generating policies,11 

which a majority of commissioners have identified as problematic and potentially unsustainable, 

if not inherently unjust and unreasonable.12 

 Following the technical conference, Chairman Glick reiterated the Commission’s intent to 

revisit the application of NYISO’s BSM rules to ESRs.13 In the Commission’s order approving 

NYISO’s co-located storage resource participation model,14 Chairman Glick wrote a concurring 

statement to repeat that “it is nonsensical to apply buyer-side market power mitigation to entities 

that are not buyers or that lack market power” and that “the provisions of NYISO’s Tariff that 

subject [ESRs] to buyer-side market power mitigation rules are per se unreasonable and will serve 

only to prop up prices, protect incumbent generators, and impede state clean energy policies.”15 

Chairman Glick expressly urged “NYISO and its stakeholders to move expeditiously to replace 

those rules with a model that moves beyond minimum offer price rules as a means for mediating 

the interaction between state policies and wholesale markets[,]” and further provided: “In the event 

NYISO and its stakeholders cannot settle upon a replacement for its current buyer-side market 

power rules, then we will be left with little choice but to step in and establish such rules 

ourselves.”16  

 
11 See Technical Conference Regarding Resource Adequacy in the Evolving Electricity Sector, Tr., at 9:10–20, 
Docket No. AD21-10-000 (Comments of Chairman Richard Glick: “I think we should to the extent we can, allow . . 
. the RTOs themselves, and the stakeholders to come up with their own proposals, to organically come up with an 
approach that’s different on the current MOPR rules around the country. . . . But to the extent they don’t come up 
with something, I think we have an obligation under the Federal Power Act to act where rates and terms of these 
markets are unjust and unreasonable.”). 
12 Id. (Comments of Commissioner Chatterjee: “Although I voted for our MOPR orders, and believe those 
determinations were supported by the record, I’m not wedded to the policy calls of the past. . . And I’m open to 
better accommodating state policies, so long as we’re still able to meet our statutory mandate.”); Order Den. 
Compl., 170 FERC ¶ 61,119 (Glick, Comm’r, dissenting at P 1); NYSPSC et al. v. NYISO, 174 FERC ¶ 61,110 
(Clements, Comm’r, concurring at P 2). 
13 NYISO, 174 FERC ¶ 61,242 (2021) (Glick, Comm’r, concurring). 
14 Id. 
15 Id. at P 2.  
16 Id. at P 3.  



5 
 

Judicial review of the Storage Orders at this time would be an inappropriate for several 

reasons. First, having a court review an agency action whose underlying rationale is being 

reexamined in a parallel proceeding, the results of which could bear upon the instant case, is a 

waste of precious judicial resources and unfair to the litigating parties.17 Given the clear intent of 

the Technical Conference to re-examine the rationale of mitigating bid offers of state policy 

resources, the outcome of the Technical Conference is very likely to substantially alter or eliminate 

the continued relevance of the existing Storage Orders.18 Pushing ahead with litigation in light of 

this “is the very model of an invitation to waste judicial resources” as petitioners in this case 

“would have no, or a substantially diminished, interest in appealing” the Storage Orders if the 

Commission requires NYISO to amend its buyer-side mitigation rules as they apply to state policy 

resources.19   

Additionally, as pointed out by the Ninth Circuit, “simultaneous review poses the 

possibility that an agency authority and a court would issue conflicting rulings.”20 Such a potential 

result would be particularly chaotic given that the rationale underlying the Commission’s decision 

in the Storage Orders is the same one at issue in several other applications of BSM rules to state 

generation policies that FERC is currently litigating across three different Regional Transmission 

Operators (“RTOs”) and in two circuit courts, and which it expressly indicates is being reevaluated 

as part of the Technical Conference.21 As pointed out by Chairman Glick in his dissent, the 

 
17 See Sheet Metal Workers' Intern. Ass'n v. United Transp. Union, 767 F.Supp.2d 161, 177–178 (D.D.C. 2011) 
(citing Leyva v. Certified Grocers of California, Ltd., 593 F.2d 857, 863–864 (9th Cir. 1979)); Bellsouth Corp. v. 
FCC, 17 F.3d 1487, 1489 (D.D.C. 1994) (“Even a modicum of concern for judicial economy militates strongly 
against concurrent [judicial and agency] review.”) 
18 See Outland v. Civil Aeronautics Bd., 284 F.2d 224, 227–228 (D.C. Cir. 1960). 
19 See Bellsouth, 17 F.3d at 1489. 
20 Acura of Bellevue v. Reich, 90 F.3d 1403, 1408–09 (9th Cir. 1996). 
21 See supra note 9 at 1–2. (The Commission explicitly states that discussions at the technical conference may 
involve issues raised in proceedings that are currently pending before the Commission, “includ[ing], but are not 
limited to” the 16 proceedings listed in the Suppl. Notice.).   
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Commission’s February 20, 2020 Storage Order is one of “a series of orders” where the 

Commission has used buyer-side mitigation rules across the eastern RTOs to “attack state policies 

that promote clean energy.”22  Should a court decision grant FERC deference in the issuance of the 

Storage Orders, it would at best create confusion and at worst could “interfere[] with the agency’s 

right to consider and possibly change its position during its administrative proceedings.”23  

 Further, litigation of the Storage Orders would provide an excuse for NYISO and its 

stakeholders to delay developing reforms to the BSM rules. On January 14, 2021, the parties to 

the appeal of the Storage Orders filed a “Joint Motion to Govern Future Proceedings,”24 which 

includes a proposed briefing schedule that would require all parties to file their final briefs 245 

days after the court order adopting a schedule. The court has yet to act on the joint motion. Oral 

argument would follow the briefing schedule and about six months later the court would issue a 

decision. It could therefore be well over a year before the court would render a decision. The 

lengthy judicial review process could serve as an excuse for the NYISO and its stakeholders to 

maintain the status quo and to delay efforts to revise BSM rules until after the court has issued its 

decision.  

Reconsideration of the Storage Orders is also an opportunity for the Commission to clarify 

its expectations of NYISO and its stakeholders. While the Commission has indicated that it would 

step in if NYISO and its stakeholders cannot settle upon a replacement for its current BSM rules, 

it has provided no indication of how much time it will provide before it does so. Lacking such 

guidance, NYISO has not publicly initiated a stakeholder process to develop a replacement for 

BSM rules with a model that moves beyond MOPR as a means for mediating the interaction 

 
22 Order Den. Compl., 170 FERC ¶ 61,119 (Glick, Comm’r, dissenting at P 1). 
23 Acura of Bellevue, 90 F.3d at 1408–09 (citing Dietary Supplemental, 978 F.2d at 563).  
24 Joint Mot. to Govern Future Proceedings, Case Nos. 20-1219, 20-1223, and 20-1496 (consolidated), Doc. No. 
1880108 (D.C. Cir. Jan. 14, 2021). 
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between state policies and wholesale markets. While NYISO leadership has generally 

acknowledged that FERC is prioritizing BSM reforms and has expressed a preference for 

developing a solution through the stakeholder process, it has yet to present an initial concept for a 

potential solution, publicly solicit specific proposals from stakeholders, or even provide a clear 

timeline for developing the much-needed BSM reforms.25   

Instead, NYISO is prioritizing BSM Process Improvements to decrease the administrative 

burden associated with applying the status quo BSM rules to proposed new resources, which are 

expected to increase five to ten times from historic levels due to the influx of clean resources being 

developed to achieve New York’s nation-leading climate and clean energy policies.26 NYISO staff 

has expressly stated, despite the objection of certain stakeholders, that “[t]his initiative will not 

discuss new BSM designs or exemptions relating to BSM.”27   

Rather than focusing on processes improvements to ease the burden of administering BSM 

rules the Commission is poised to overhaul, NYISO and its stakeholders should be focusing on 

exempting public policy resources and determining how best to limit the application of BSM rules 

to actual instances of buyer-side market power. Indeed, doing so would more effectively address 

the administrative burden that NYISO’s BSM Process Improvements initiative purports to address, 

as it would drastically reduce the number and types of facilities that would need to be evaluated 

by NYISO.   

Ultimately, reconsideration is the most expedient way for the Commission to rectify the 

impact of BSM rules on storage resources. In Class Year 2019, six ESRs (65 MW of installed 

 
25 See NYISO, Installed Capacity (ICAP) Working Group, Presentations for 2021, https://www.nyiso.com/icapwg.  
26 See Shaun Johnson, Buyer Side Mitigation (BSM) Process Improvements, NYISO ICAPWG, at 4 (Feb. 18. 2021), 
https://www.nyiso.com/documents/20142/19267620/BSM_Process_Improvements_20210218_final.pdf/8353ad77-
11e0-b084-8594-8cf6d01c41d9.  
27 Id. at 6.  

https://www.nyiso.com/icapwg
https://www.nyiso.com/documents/20142/19267620/BSM_Process_Improvements_20210218_final.pdf/8353ad77-11e0-b084-8594-8cf6d01c41d9
https://www.nyiso.com/documents/20142/19267620/BSM_Process_Improvements_20210218_final.pdf/8353ad77-11e0-b084-8594-8cf6d01c41d9
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capacity) in Zones G-I were subject to an admiratively determined offer floor. This is nearly double 

the amount of ESRs (three ESRs totaling 37.5 MW of installed capacity) that received exemptions 

under the BSM rule’s Part A Test,28 which only exempts a resource when its capacity will not lead 

the capacity surplus of a Locality to exceed four to six percent.29 Application of BSM rules to 

ESRs and other clean resources serve to prop up old, highly-polluting peaker plants that receive 

most of their revenues from the capacity market. These plants impose unacceptable financial and 

health costs on New Yorkers, and disproportionately impact Black and Brown communities where 

the plants are predominantly located.30 

If the Commission declines to address the request for reconsideration on the ground that 

the Storage Orders are currently on appeal, then the Commission should seek from the D.C. Circuit 

an order remanding the Storage Orders in order to revisit them. As noted in the NYPSC Motion, 

courts are generally solicitous of agency requests for voluntary remand. The D.C. Circuit has held 

that voluntary remand is “typically appropriate . . . when the agency intends to revisit the 

challenged agency decision on review.”31 The Seventh Circuit, quoting the Federal Circuit, has 

held that an “‘agency may request a remand (without confessing error) in order to reconsider its 

previous position.’”32 Seeking a remand of the Storage Orders would maximize the Commission’s 

flexibility to revisit and reconsider its earlier rulings.33 

 
28 Raghu Palavadi Naga, Highlights from the MMU Review of the Class Year 2019 BSM Evaluation, Potomac 
Economics, at 7 (Mar. 29, 2021), 
https://www.nyiso.com/documents/20142/20285352/MMU%20Presentation%20re%20CY19%20BSM%20Evaluati
on.pdf/532d8be1-69c2-a6f2-b29c-b8eb593dc197. 
29 Id. at 5.  
30 See Draft Generic Environmental Impact Statement, Ex. 9-5: Location of Peaker Plants and Environmental Justice 
Areas in the Greater New York City Area, at 9–12, Case No. 18-E-0130 (NYSPSC June 25, 2018); see also NYC 
Env’t Justice Alliance et al., Dirty Energy, Big Money, Peak Coalition Report, at 5 (May 2020), 
https://nylpi.org/wp-content/uploads/2020/05/PEAK-report-Dirty-Energy-Clean-Money-May-2020.pdf. 
31 Limnia, Inc. v. DOE, 857 F.3d 379, 381 (D.C. Cir. 2017). 
32 Ren v. Gonzales, 440 F.3d 446, 448 (7th Cir. 2006) (quoting SKF USA, Inc. v. United States, 254 F.3d 1022, 1029 
(Fed. Cir. 2001)). 
33 NYPSC Motion at 9.  

https://www.nyiso.com/documents/20142/20285352/MMU%20Presentation%20re%20CY19%20BSM%20Evaluation.pdf/532d8be1-69c2-a6f2-b29c-b8eb593dc197
https://www.nyiso.com/documents/20142/20285352/MMU%20Presentation%20re%20CY19%20BSM%20Evaluation.pdf/532d8be1-69c2-a6f2-b29c-b8eb593dc197
https://nylpi.org/wp-content/uploads/2020/05/PEAK-report-Dirty-Energy-Clean-Money-May-2020.pdf
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CONCLUSION 

The Commission should reconsider the Storage Orders because it has expressed a clear 

intent to revisit the policies established in the challenged agency decisions. As a result, judicial 

review of the Storage Orders would waste precious resources on all sides, risk setting conflicting 

precedent, and delay developing reforms to the BSM rules. Reconsideration of the Storage Orders 

is an opportunity for the Commission to provide clear guidance and direction to NYISO and its 

stakeholders to expedite reform of the BSM rules, and it is the most expedient way for the 

Commission to rectify the ongoing harm of impeding the development of ESRs necessary to 

achieve state policy requirements. Accordingly, the Commission should grant the NYSPSC 

Motion and reconsider the Storage Orders. 
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