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COMMENTS OF PUBLIC INTEREST ORGANIZATIONS 
 

Pursuant to Rules 212 and 214 of the Rules of Practice and Procedures of the Federal 

Energy Regulatory Commission (“the Commission”),1 the Sustainable FERC Project, Acadia 

Center, Conservation Law Foundation, Sierra Club, and Natural Resources Defense Council 

(“NRDC”) (together, “Public Interest Organizations” or “PIOs”) respectfully submit these 

comments in the above-captioned proceeding in support of the complaint and relief requested by 

RENEW Northeast, Inc. and the American Clean Power Association (together, “Complainants”). 

ISO New England Inc.’s (“ISO-NE” or “ISO”) current rules and practices concerning 

capacity accreditation and operating reserve designation under its Transmission, Markets and 

Services Tariff (“Tariff”) are unjust and unreasonable and/or unduly discriminatory and 

preferential.2 These rules and practices unduly favor gas-only resources by categorizing such 

resources as “non-intermittent generators” that can control their net power output despite the fact 

that – as the ISO itself has documented3 – thousands of megawatts of gas-only resources may be 

 
1 18 C.F.R. §§ 385.212, 385.214. 
2 16 U.S.C. § 824e(a). 
3 See Complaint at 8-9. See also Chadalavada Testimony, Docket No. ER22-1528, at 23 (Mar. 
30, 2022) (“gas-only resources are susceptible to unavailability of natural gas during the coldest 
days”). 
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unable to provide energy due to insufficient or limited access to gas supplies, especially during 

extreme winter events when system energy needs and demands may be highest. In contrast, ISO-

NE adjusts the value of those resources it defines as “intermittent generators” – namely, 

renewable energy sources – based on the ISO’s determination of their potential periods of 

unavailability. Because both gas-only and intermittent generators do not have control over their 

fuel source and cannot guarantee the availability of fuel when called on, they should be treated 

the same for purposes of determining capacity accreditation.  

Under its existing rules, ISO-NE further credits and compensates gas-only resources as 

operating reserves without requiring these resources to demonstrate fuel availability and despite 

knowing that, unlike other resources relied on as operating reserves, gas-only resources without 

firm fuel supplies cannot guarantee their availability to provide generating capacity in response 

to unexpected disturbances when system operators quickly need to get load and generation back 

in balance. The ISO’s rules thus unduly preference gas-only resources by ignoring the 

documented limitations of such resources.  

ISO-NE’s capacity accreditation and operating reserves rules are also unjust and 

unreasonable because they lead to consumers paying for reliability services that gas-only power 

plants do not actually provide and send the wrong signals to the market about what resources are 

needed. Further, ISO-NE’s disparate treatment of gas-only and renewable energy resources is 

increasingly in conflict with the New England states’ desired resource mix. ISO-NE’s rules and 

practices that lead to an overreliance on gas and inhibit development and integration of the clean 

energy solutions that New England states seek to bring online under their laws and policies 

intrude on state authority over generation under the Federal Power Act.  
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ISO-NE has expressed its intent to address its capacity accreditation rules in time for 

Forward Capacity Auction (“FCA”) 19 – but given the stark fact noted in the Complaint that 

approximately 9,200 MWs of gas-only resources are dependent upon a constrained pipeline 

system and may be unavailable during winter peak events, the ISO must address this issue as 

soon as possible. This includes looking at what the Commission and ISO can do to address ISO-

NE’s deficient rules by FCA 18, as the Complaint asks. Moreover, while the ISO has promised 

to look at its capacity accreditation rules, it has not yet committed to any specific reforms to its 

accreditation rules for gas-only resources, despite the clear inconsistency between the treatment 

of gas and renewables noted above and despite years of warnings from the ISO, including during 

this past winter,4 about reliability risks stemming from the region’s overreliance on gas and gas 

units’ inability to perform. The ISO has also made no commitments to address its problematic 

treatment of gas-only resources as operating reserves. The Commission should thus grant the 

complaint and direct ISO-NE to take appropriate near-term steps promptly to remedy its unjust, 

unreasonable, and unduly discriminatory and preferential treatment of gas-fired generation 

resources.  

A. BACKGROUND 

In recent decades, the share of New England’s electricity met by gas-fired generation has 

increased dramatically, so that today approximately 50% of both installed capacity and 

 
4 ISO New England, 2021/2022 Winter Outlook (December 2021), https://www.iso-
ne.com/static-assets/documents/2021/12/2021-22-winter-outlook.pdf (“For two decades, the ISO 
has raised concerns about the impact of fuel supply issues on electricity supply during periods of 
extreme cold. . . . This winter, more than 3,700 MW of natural-gas-fired generating capacity is at 
risk of being unable to get fuel when needed.”). 

https://www.iso-ne.com/static-assets/documents/2021/12/2021-22-winter-outlook.pdf
https://www.iso-ne.com/static-assets/documents/2021/12/2021-22-winter-outlook.pdf
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generation come from gas sources.5 Both the Commission and ISO-NE have acknowledged 

reliability problems associated with the region’s heavy reliance on gas, including the fact that 

many gas generators lack reliable fuel supplies during the winter.6 As an example of New 

England’s gas-resource challenges, on April 7, 2022, at the NEPOOL Participants Committee, 

ISO-NE revealed that on the morning of March 29, 2022, the region experienced 840 MW of 

unexpected gas related outages and reductions “due to a lack of scheduled gas,” requiring ISO 

system operators to take “action to commit additional fast-start generation and curtail export 

transactions in order to maintain adequate system reserves.”7  

Over the years, ISO-NE has implemented a variety of programs aimed at addressing gas 

unreliability, including programs to pay other fossil generators to procure stores of on-site fuels 

such as oil and LNG to offset potential gas supply constraints and out-of-market retention of 

LNG-fueled gas generating units that had intended to retire.8  

 
5 ISO New England, Our History, https://www.iso-ne.com/about/what-we-do/history/ (in 1990, 
gas contributed 6% of electricity production; in 2000, 15%; and in 2012, 52%). ISO New 
England, Resource Mix, https://www.iso-ne.com/about/key-stats/resource-mix/ (as of 2021, 
“Nearly half of the region’s electric generating capacity uses natural gas as its primary fuel 
(about 15,000 MW), and natural-gas-fired power plants produce about nearly half of the grid 
electricity consumed in a year.”). See also, Sustainable FERC Project, Navigating ISO-NE, 
https://sustainableferc.org/navigating-iso-ne/.  
6 ISO New England Inc., 164 FERC ¶ 61,003 (2018) (“…[ISO-NE’s] Tariff fails to address 
specific regional fuel security concerns identified in the record that could result in reliability 
violations as soon as year 2022.”). See also, ISO New England, Operational Fuel-Security 
Analysis, at 6 (Jan. 17, 2018), https://www.iso-ne.com/static-
assets/documents/2018/01/20180117_operational_fuel-security_analysis.pdf (“On multiple 
occasions in recent winters, the ISO has had to manage the system with uncertainty about 
whether power plants could arrange for the fuel—primarily natural gas—needed to run.”).  
7 ISO New England, NEPOOL Participants Committee Report, at 13, 15 (Apr. 2022) 
https://nepool.com/wp-content/uploads/2022/03/NPC_2022.04.07_5a_COO_Report_Full.pdf.  
8 See Order Accepting Compliance Filing and Requiring Informational Filings, 165 FERC ¶ 
61,202 (Dec. 3, 2018).  

https://www.iso-ne.com/about/what-we-do/history/
https://www.iso-ne.com/about/key-stats/resource-mix/
https://sustainableferc.org/navigating-iso-ne/
https://www.iso-ne.com/static-assets/documents/2018/01/20180117_operational_fuel-security_analysis.pdf
https://www.iso-ne.com/static-assets/documents/2018/01/20180117_operational_fuel-security_analysis.pdf
https://nepool.com/wp-content/uploads/2022/03/NPC_2022.04.07_5a_COO_Report_Full.pdf
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While ISO-NE has taken the above measures, it has not yet taken steps to address the 

inability of gas resources to provide reliable winter energy by ensuring that the compromised 

availability of these resources is accurately reflected in the treatment of gas-only resources in the 

capacity market and as operating reserves. In 2021, ISO-NE announced its intent to reform its 

existing capacity accreditation rules to more accurately account for the reliability values of 

different resources.9 Despite the well-documented problems with gas resources and the region’s 

heavy reliance on gas, originally ISO-NE planned to focus this effort first on renewable energy 

resources, which represent a much smaller share of the current grid.10 The ISO stated that it 

would look at “traditional” resources, including gas, as part of a second phase.11 Following 

stakeholder feedback, ISO-NE shifted course and has now stated that it will look at both types of 

resources simultaneously over the next two years.12 This effort was originally expected to lead to 

an initial filing with the Commission in 2022,13 but the ISO has now delayed this timeline. On 

April 7, ISO-NE announced it intends to begin stakeholder discussions on capacity accreditation 

in “late-Q2/early-Q3” of 2022, with a filing to the Commission in late 2023 in time for FCA 19 

 
9 ISO New England, ISO New England’s Draft 2022 Annual Work Plan (Sep. 27, 2021), 
available at https://www.iso-ne.com/static-assets/documents/2021/10/npc-20211007-
supplemental.pdf.   
10 See ISO New England, ISO New England’s 2022 Annual Work Plan (Oct. 8, 2021), 
https://www.iso-ne.com/static-assets/documents/2021/10/2022_awp_final_10_08_21.pdf. 
According to ISO-NE, in 2021, renewables (wind, refuse, wood, solar, landfill gas, methane, and 
steam) accounted for 12% of generation and 10% of net energy load, compared to 53% and 46% 
each for gas, respectively. ISO New England, Resource Mix, https://www.iso-ne.com/about/key-
stats/resource-mix/.  
11 Id.  
12 ISO New England, Updated 2022 Annual Work Plan (Apr. 7, 2022) https://nepool.com/wp-
content/uploads/2022/03/NPC_2022.04.07_6_2022_awp_update_for_04_07_22_pc.pdf.   
13 ISO New England, ISO New England’s 2022 Annual Work Plan (Oct. 8, 2021), 
https://www.iso-ne.com/static-assets/documents/2021/10/2022_awp_final_10_08_21.pdf. 

https://www.iso-ne.com/static-assets/documents/2021/10/npc-20211007-supplemental.pdf
https://www.iso-ne.com/static-assets/documents/2021/10/npc-20211007-supplemental.pdf
https://www.iso-ne.com/static-assets/documents/2021/10/2022_awp_final_10_08_21.pdf
https://www.iso-ne.com/about/key-stats/resource-mix/
https://www.iso-ne.com/about/key-stats/resource-mix/
https://nepool.com/wp-content/uploads/2022/03/NPC_2022.04.07_6_2022_awp_update_for_04_07_22_pc.pdf
https://nepool.com/wp-content/uploads/2022/03/NPC_2022.04.07_6_2022_awp_update_for_04_07_22_pc.pdf
https://www.iso-ne.com/static-assets/documents/2021/10/2022_awp_final_10_08_21.pdf
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to be held in 2025 for the 2028-2029 capacity year.14 Even so, the ISO has stated that it cannot 

guarantee that the accreditation project will be completed for FCA 19.15 The ISO has not 

announced any plans to address its treatment of gas-only resources as operating reserves. 

ISO-NE has recognized that renewable energy growth can enhance fuel security by 

reducing reliance on gas.16 In a December 2018 memo, for example, ISO-NE analyzed the 

ability of offshore wind to provide energy security and economic benefits during a late 

December 2017 to early January 2018 cold spell during which the region experienced “a 

temporary, but dramatic spike in the price of natural gas in New England, which in turn triggered 

heavy use of oil for electricity production and high wholesale electricity prices.”17 During this 

period, the ISO found that a 1600 MW offshore wind farm would have performed at 71% of its 

nameplate capacity (which is higher than offshore wind would likely be accredited in the 

capacity market18), saved the region $80 million to $85 million in energy production costs, 

lowered average day-ahead LMPs by $11 to $13/MWh, and displaced the need for 20% of the 

gas used to produce electricity during the period (as well as 4% of coal and 7% of oil use).19 

Despite such analysis, ISO-NE has raised concerns that growing levels of renewable energy in 

 
14 ISO New England, Updated 2022 Annual Work Plan (Apr. 7, 2022) https://nepool.com/wp-
content/uploads/2022/03/NPC_2022.04.07_6_2022_awp_update_for_04_07_22_pc.pdf.   
15 ISO New England Transmittal Letter, Docket No. ER22-1528, at 41 (Mar. 31, 2022) (citing 
testimony of Vamsi Chadalavada at 46).  
16 ISO New England, Operational Fuel-Security Analysis, at 5 (Jan. 17, 2018), https://www.iso-
ne.com/static-assets/documents/2018/01/20180117_operational_fuel-security_analysis.pdf. 
17 ISO New England, Update on Recent and Upcoming Regional Activities, at 1 (Dec. 21, 2018) 
https://www.iso-ne.com/static-assets/documents/2018/12/dec_2018_necpuc_memo_final.pdf. 
18 ISO-NE assumed a capacity factor of 30.34% for offshore wind in its recent update of Offer 
Review Trigger Prices for FCA 16. ISO Filing, Testimony of Danielle S. Powers, Docket No. 
ER21-1637, at 27 (Apr. 7, 2021). 
19 Id. at 2-6. 

https://nepool.com/wp-content/uploads/2022/03/NPC_2022.04.07_6_2022_awp_update_for_04_07_22_pc.pdf
https://nepool.com/wp-content/uploads/2022/03/NPC_2022.04.07_6_2022_awp_update_for_04_07_22_pc.pdf
https://www.iso-ne.com/static-assets/documents/2018/01/20180117_operational_fuel-security_analysis.pdf
https://www.iso-ne.com/static-assets/documents/2018/01/20180117_operational_fuel-security_analysis.pdf
https://www.iso-ne.com/static-assets/documents/2018/12/dec_2018_necpuc_memo_final.pdf
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the region could also lead to retirements of non-gas fossil resources like oil-fired power plants 

that the ISO believes are needed for reliability.20 As a result of this concern, ISO-NE has also 

proposed measures to artificially restrain the rate of renewable energy growth in the capacity 

market.21 

B. ARGUMENT 

The Commission has long exercised its authority under the Federal Power Act to shape 

the development of competitive wholesale markets and ensure that market rules and practices are 

just, reasonable, and not unduly discriminatory or preferential.22 ISO-NE’s treatment of gas-only 

resources as non-intermittent resources is unduly discriminatory and preferential because, as 

recognized by ISO-NE, these gas resources do not have control over their source of fuel, just like 

renewable energy resources. Yet gas-only power plants get the benefit of being treated as non-

intermittent resources. The rules are also unjust and unreasonable because they both lead to 

consumers paying for reliability services from gas that they are not actually receiving and send 

the wrong signals to the market. The ISO’s preference for gas increasingly interferes with New 

England states’ laws and policies targeting an increasingly carbon-free resource mix. This is a 

large problem that ISO-NE must address in the near term. ISO-NE should fix its unjust and 

unreasonable and unduly discriminatory and preferential capacity accreditation and operating 

 
20 ISO New England, Operational Fuel-Security Analysis, at 5 (Jan. 17, 2018), https://www.iso-
ne.com/static-assets/documents/2018/01/20180117_operational_fuel-security_analysis.pdf 
21 ISO New England, Filing Letter, Docket No. ER22-1528-000 (Mar. 31, 2022) (proposing to 
maintain the region’s existing Minimum Offer Price Rule in FCA 17 and FCA 18 and to limit the 
amount of new state sponsored renewable energy, in particular offshore wind, able to enter the 
capacity market to 300 MW and 400 MW in each of the next two capacity auctions, 
respectively). 
22 16 U.S.C. § 824e(a). 

https://www.iso-ne.com/static-assets/documents/2018/01/20180117_operational_fuel-security_analysis.pdf
https://www.iso-ne.com/static-assets/documents/2018/01/20180117_operational_fuel-security_analysis.pdf
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reserves rules for gas as soon as possible, including correcting the over-accreditation of gas-only 

resources in the capacity market by at least FCA 18, which will be take place in 2024.  

1. ISO-NE’s treatment of gas is unduly discriminatory and preferential.  

The Commission determines whether a rate is unduly discriminatory or preferential based 

on whether similarly situated entities are treated disparately or not similarly situated entities are 

treated the same.23 As Complainants explain, ISO-NE’s capacity accreditation rules are unduly 

discriminatory and preferential because they accredit gas-only resources as if they were non-

intermittent resources even though – like renewable energy resources that the ISO discounts as 

intermittent resources – gas resources do not have control over their fuel.24  

In assigning gas-only resources a Qualified Capacity rating, ISO-NE tests only “the 

physical ability of the resource to convert fuel into energy,”25 even though the ISO believes that 

thousands of MWs of gas are unable to obtain fuel and run (i.e., unavailable to provide capacity) 

during the winter when system reliability may be most at risk.26 For the 2021/2022 winter, ISO-

 
23 See Complaint at 20-21. 
24 Complaint at 22-27. PIOs also agree with Complainants that the ISO’s operating reserve 
designation for gas-only resources is unduly preferential and discriminatory. See Complaint at 3, 
28-30 (“And in designating operating reserves, gas-only resources are afforded an undue 
preference because, unlike all other reserve resources, there is no pre-dispatch confirmation that 
a gas-only resource either has sufficient fuel on hand or otherwise has assumed an enforceable 
obligation to acquire sufficient fuel to meet a real-time operating reserve dispatch instruction.”). 
25 Complaint at 23. 
26 We note that, in fact, all resources – gas, coal, nuclear, and renewable – are similarly situated 
in that no resource has total control over its fuel all of the time. Non-intermittent resources often 
represent the biggest outages during winter peak demand due to trouble with fuel. See Rachel 
Fakhry, NRDC, The Myth of the 24/7/365 Power Plant (Feb. 13, 2019) 
https://www.nrdc.org/experts/rachel-fakhry/myth-247365-power-plant; Amory Lovins, Does 
“Fuel On Hand” Make Coal and Nuclear Power Plants More Valuable? (July. 17, 2017) 
https://rmi.org/fuel-hand-make-coal-nuclear-power-plants-valuable/ (“The average U.S. coal-
fired station suffers such a “forced outage” about 6–10% of the time, and for one or another 
reason is unavailable for about 15% of its theoretical output. The average nuclear plant has a 
 

https://www.nrdc.org/experts/rachel-fakhry/myth-247365-power-plant
https://rmi.org/fuel-hand-make-coal-nuclear-power-plants-valuable/


9 
 

NE warned that 3,700 MW of gas capacity were at risk of being unable to run due to these 

facilities’ lack of firm gas supplies.27 ISO data from the morning of March 29, 2022, further 

shows that 1,000 MW of gas resources were actually and unexpectedly unable to run due to the 

inability of those resources to obtain fuel.28 This is not a new problem. As the North American 

Electric Reliability Corporation noted in its report on the 2014 Polar Vortex, “generating units 

[can become] unavailable as there is no pipeline capacity to supply interruptible gas.”29 Yet the 

ISO’s market rules make no adjustments to these facilities’ capacity values and instead pays gas 

resources for their capacity as if these units had made firm fuel arrangements, which they have 

not. As Complainants explain, “[e]ven where gas supply might have been available if scheduled 

and nominated in advance, last-minute deliveries may not be possible due to pipeline scheduling 

or reliability considerations.”30  

Yet ISO-NE treats renewable energy resources completely differently than gas, even 

though each of these resources does not have full control over or firm access to their input fuel. 

 
forced outage ~1–2% of the time, plus ~6–7% scheduled downtime for refueling and planned 
maintenance; a modern and well-maintained combined-cycle gas-fired plant, about 5% of the 
time; an older condensing gas-fired plant, more.”); Rich Heidorn Jr., RTO Insider, PJM 
Weathers Arctic Blast (Feb. 3, 2019) https://www.rtoinsider.com/articles/21783-pjm-weathers-
arctic-blast. 
27 ISO New England, 2021/2022 Winter Outlook (December 2021), https://www.iso-
ne.com/static-assets/documents/2021/12/2021-22-winter-outlook.pdf. See also, ISO New 
England, New England Winter Outlook 
2021/2022, available at page 41 et seq. https://nepool.com/wp-
content/uploads/2021/10/NPC_20211103_Composite4.pdf. 
28 ISO New England, NEPOOL Participants Committee Report, at 13, 15 (Apr. 7, 2022), 
https://nepool.com/wp-content/uploads/2022/03/NPC_2022.04.07_5a_COO_Report_Full.pdf.  
29 North American Electric Reliability Corp., Polar Vortex Review, at 2 (September 2014), 
https://www.nerc.com/pa/rrm/January%202014%20Polar%20Vortex%20Review/Polar_Vortex_
Review_29_Sept_2014_Final.pdf.  
30 Complaint at 9. 

https://www.rtoinsider.com/articles/21783-pjm-weathers-arctic-blast
https://www.rtoinsider.com/articles/21783-pjm-weathers-arctic-blast
https://www.iso-ne.com/static-assets/documents/2021/12/2021-22-winter-outlook.pdf
https://www.iso-ne.com/static-assets/documents/2021/12/2021-22-winter-outlook.pdf
https://nepool.com/wp-content/uploads/2021/10/NPC_20211103_Composite4.pdf
https://nepool.com/wp-content/uploads/2021/10/NPC_20211103_Composite4.pdf
https://nepool.com/wp-content/uploads/2022/03/NPC_2022.04.07_5a_COO_Report_Full.pdf
https://www.nerc.com/pa/rrm/January%202014%20Polar%20Vortex%20Review/Polar_Vortex_Review_29_Sept_2014_Final.pdf
https://www.nerc.com/pa/rrm/January%202014%20Polar%20Vortex%20Review/Polar_Vortex_Review_29_Sept_2014_Final.pdf
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In its capacity accreditation, ISO-NE discounts the capacity accreditation of renewable energy 

resources to a small fraction of the resources’ nameplate capacity to account for the operating 

characteristics and anticipated availability of these resources. No one disputes that renewable 

energy resources are intermittent. But the ISO’s rules and practices toward gas generators that 

assume these resources will always have the fuel needed to convert to energy would be like rules 

and practices assuming that the wind blows or the sun shines all the time. It is a simple fact that 

the wind does not blow all the time and the sun does not shine all the time – it is also a simple 

fact that in the New England region gas resources do not have a steady and controlled supply of 

gas-fuel. It is also true, as demonstrated by ISO-NE analysis, that renewable resources like 

offshore wind may actually overperform during critical winter grid periods when the grid needs 

energy most and when many gas units may be unable to run at all due to a lack of fuel.31  

Gas-only resources are similarly situated to renewable energy resources, yet ISO-NE’s 

rules and practices unduly preference gas by treating gas-only resources like non-intermittent 

resources.  

2. ISO-NE’s treatment of gas is unjust and unreasonable. 

ISO-NE’s capacity accreditation and operating reserve designation rules and practices for 

gas-only resources are unjust and unreasonable because consumers are paying for reliability that 

gas does not actually provide, and the wrong signals are being sent to the market about what 

resources are needed.  

 
31 ISO New England, High-Level Assessment of Potential Impacts of Offshore Wind Additions 
to the New England 
Power System During the 2017-2018 Cold Spell (Dec. 17, 2018) https://www.iso-ne.com/static-
assets/documents/2018/12/2018_iso-
ne_offshore_wind_assessment_mass_cec_production_estimates_12_17_2018_public.pdf.  

https://www.iso-ne.com/static-assets/documents/2018/12/2018_iso-ne_offshore_wind_assessment_mass_cec_production_estimates_12_17_2018_public.pdf
https://www.iso-ne.com/static-assets/documents/2018/12/2018_iso-ne_offshore_wind_assessment_mass_cec_production_estimates_12_17_2018_public.pdf
https://www.iso-ne.com/static-assets/documents/2018/12/2018_iso-ne_offshore_wind_assessment_mass_cec_production_estimates_12_17_2018_public.pdf
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The Commission has emphasized that “establishing just and reasonable rates involves a 

balancing of consumer and investor interests.”32 ISO-NE’s unjust and unreasonable treatment of 

gas fails to meet this standard. Simply put, the rules allow gas resources to make unearned 

money at the expense of consumers.  

Gas cannot provide as much capacity as it is valued at being able to provide. As 

Complainants note, “Problems associated with constraints on gas supply and delivery to 

generation resources in New England during severe weather conditions are not new, and are 

acknowledged by ISO-NE.”33 Yet, unlike for intermittent renewable resources, ISO-NE has no 

construct for gas units “to estimate their capability constraints due to limited fuel supply during 

periods of extremely cold weather in the winter when the region needs the assurance that 

capacity resources can operate to support reliability of the system.”34 This results in a market that 

assumes greater gas resource availability than the region’s gas system can actually support in 

peak winter conditions. Because gas is unjustly and unreasonably accredited based on this 

incorrect assumption that it will have full access to fuel, more megawatts of gas capacity may 

enter the forward capacity market and be paid for their assumed availability during the winter 

than can actually generate power during winter peaks. This means that gas is being paid for 

reliability it does not actually provide. 

When it comes to operating reserves, ISO-NE Operating Procedure No. 8 provides that 

“[o]nly that capability that can actually supply MW in the applicable period shall be classified as 

 
32 NYISO, 122 FERC ¶ 61,211. 
33 Complaint at 2, 8, 9 (“ISO-NE has repeatedly warned that during cold-temperature conditions 
in the winter, the gas supply may not be available for some portion of the gas-fired generators to 
meet real-time dispatch instructions.”). 
34 Complaint Exhibit A at 14. 
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Operating Reserve.”35 However, the ISO unjustly and unreasonably classifies gas resources as 

operating reserves when it knows these resources cannot meet that standard. The fundamental 

purpose of operating reserves is to ensure there is available generating capacity for when there is 

an unexpected disturbance to the system and operators quickly need to get the load and 

generation back in balance. As the ISO has explained, during a recent event that suddenly 

decreased gas supply to the region, the ISO had to rely upon its “stack of resources that are 

available intra-day to start and ramp up”36 – clearly that stack of resources cannot include 

generators that are actually unable to perform due to fuel supply issues. “This lack of assurances 

as to fuel supply for gas-only resources can push the ISO-NE operators to second guess the 

recommended results of the market dispatch software and make manual decisions to dispatch 

units out of market to ensure the secure operation of the system,” and to have to take actions that 

the Operating Reserve is meant to waylay and make choices that are more costly.37  

ISO-NE’s unjust and unreasonable gas rules and practices have also increased costs in 

other ways, as the ISO has sought to respond to gas’ unreliability, though without addressing the 

underlying cause. For example, in an attempt to fill the gas reliability gap, “ISO-NE has pursued 

multiple years of out-of-market payments to oil units” and “even offered subsidies for willing 

gas-only resources to add dual-fuel capability and paid resources to make advance Liquified 

Natural Gas (‘LNG’) purchases.”38  

By not directly accounting for and reflecting gas’ actual reliability characteristics in the 

market – i.e., by treating gas resources as non-intermittent resources – the ISO’s rules and 

 
35 Complaint at 18. 
36 ISO-NE Transmittal Letter, Docket No. ER22-1528, at 25-26 (Mar. 31, 2022). 
37 Complaint at 19. 
38 Complaint at 10-11. 
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practices further misalign the market, leading to reduced reliability and unjust and unreasonable 

rates. As Complainants cite, ISO-NE’s Vice President of System Operations and Market 

Administration, Peter Brandien has explained that because the ISO is not planning or acting with 

accurate information, “[t]his requires the system to be operated conservatively where possible, 

increasing costs and distorting market outcomes, which further blunts the price signals sent to the 

market in response to problems. Where it is not possible to operate the system conservatively, we 

must live with the heightened risk of reliability problems.”39  

The ISO’s failure to consider the limits of gas availability during winter peak conditions 

further skews FCA outcomes by leading to higher qualified capacity ratings for gas that 

incorrectly assume fuel availability. As the Complainants explain, “existing capacity rating 

practices can result in compensating gas-only resources collectively for levels of capacity that 

cannot be delivered in severe winter conditions. The end result is to cause the actual supply of 

capacity to be overstated, which in turn counterproductively incentivizes gas-only resources not 

to make investments necessary to assure their capacity is backed by firm gas supply and 

transportation or by an alternative fuel source (e.g., dual-fuel resources), and leads to capacity 

clearing prices below competitive levels.”40 The current rules distort the market by inefficiently 

leading to greater reliance on gas and failing to incentivize investments in other resources that 

could diversify the grid and more reliably ensure energy availability and security, especially 

during extreme winter weather.  

 
39 Complaint Exhibit C at 52. 
40 Complaint at 25, see also 27. 
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Complainants’ proposal to remedy the treatment of gas will help avoid requiring 

consumers to pay for unnecessary capacity and will result in prices that send accurate signals for 

which resources should enter and exit the market. 

3. ISO-NE is interfering with state policy.  

In enacting the Federal Power Act, Congress assigned to the Commission and state 

governments complementary, but distinct, regulatory roles. While the Federal Power Act charges 

the Commission with the task of ensuring that wholesale sales of electricity occur at rates that are 

“just and reasonable” and not “unduly discriminatory or preferential,”41 the regulation of “any 

other sale of electric energy,” as well as “facilities used for the generation of electric energy” 

remains with the states.42 The Commission has explained that “[m]aintaining [the] interplay and 

permitting each sovereign to carry out its designated role without direct interference by the other 

sovereign is essential to the cooperative federalism regime that Congress made the foundation of 

the [Federal Power Act].”43 

New England states are transitioning their generation mix away from fossil fuels and to 

clean energy through the adoption of some of the most ambitious clean energy laws in the 

country.44 Building additional gas pipelines to bring more gas supplies into the region would be 

inconsistent with states’ climate and clean energy laws and has proven an unacceptable approach 

 
41 16 U.S.C. § 824e(a). 
42 16 U.S.C. § 824(b)(1). See also Statement of Chairman Glick and Commissioner Clements 
Regarding the Fair Rates Act on PJM MOPR, Docket No. ER21-2582-000, at 10 (Oct. 19, 2021) 
(“The FPA is clear. The states, not the Commission, are responsible for shaping the generation 
mix.”). 
43 Statement of Chairman Glick and Commissioner Clements Regarding the Fair Rates Act on 
PJM MOPR, Docket No. ER21-2582-000, at 12 (Oct. 19, 2021). 
44 ISO New England, 2021 Regional Electricity Outlook, The Power of Change, https://www.iso-
ne.com/static-assets/documents/2021/03/2021_reo.pdf.  

https://www.iso-ne.com/static-assets/documents/2021/03/2021_reo.pdf
https://www.iso-ne.com/static-assets/documents/2021/03/2021_reo.pdf
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in the region.45 Furthermore, recent proposals to build new gas pipelines in the region have failed 

due to economic reasons and would result in stranded costs if built.46  

Unfortunately, ISO-NE’s unduly preferential rules and practices for gas continue to 

incentivize high levels of gas reliance in the region and contribute to the region’s reliability 

challenges from this weather-dependent and supply-limited energy resource. In other words, 

while the New England states’ energy laws and priorities are focused on evolving the grid away 

from gas and other fossil fuels and toward a more diversified system with clean energy, the pace 

and trajectory of this change is running into barriers from ISO-NE practices and rules that 

conflict with and threaten to stymie this evolution. Faced with these challenges, the states risk 

falling short of their public policy goals and statutory requirements to address climate change, 

affordability, and public health. ISO-NE’s unduly preferential rules for gas that slow and 

obstruct clean energy also require New England consumers unjustly and unreasonably to pay too 

much for an energy transition they strongly support. In unduly preferencing gas, ISO-NE 

arbitrarily and capriciously fails to account for the reality of the New England states’ efforts to 

decarbonize the grid. ISO-NE’s policies effectively “strip away” any influence of state policies 

 
45 ISO New England Inc., 164 FERC ¶ 61,003, 13 (2018).  
46 Id. See also, Acadia Center, The Declining Role of Natural Gas Power in New England (June 
2020) https://362kp444oe5xj84kkwjq322g-wpengine.netdna-ssl.com/wp-
content/uploads/2020/12/Acadia_Center_Decline_of_Gas_Brief.pdf; Synapse Energy 
Economics, Inc., New England’s Shrinking Need for Natural Gas (Feb. 7, 2017) 
https://www.synapse-energy.com/sites/default/files/New-Englands-Shrinking-Need-for-Natural-
Gas-16-109.pdf; Hibbard P, Aubuchon C, Analysis Group Inc, Power System Reliability in New 
England, Meeting Electric Resource Needs in an Era of Growing Dependence on Natural Gas 
(Nov. 2015) 
https://www.analysisgroup.com/globalassets/content/insights/publishing/power_system_reliabilit
y_in_new_england.pdf. 

https://362kp444oe5xj84kkwjq322g-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Acadia_Center_Decline_of_Gas_Brief.pdf
https://362kp444oe5xj84kkwjq322g-wpengine.netdna-ssl.com/wp-content/uploads/2020/12/Acadia_Center_Decline_of_Gas_Brief.pdf
https://www.synapse-energy.com/sites/default/files/New-Englands-Shrinking-Need-for-Natural-Gas-16-109.pdf
https://www.synapse-energy.com/sites/default/files/New-Englands-Shrinking-Need-for-Natural-Gas-16-109.pdf
https://www.analysisgroup.com/globalassets/content/insights/publishing/power_system_reliability_in_new_england.pdf
https://www.analysisgroup.com/globalassets/content/insights/publishing/power_system_reliability_in_new_england.pdf
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disfavored by the ISO,47 “unreasonably interfering with states’ exercise of their legitimate 

authority and other legitimate commercial activity to the detriment of consumers.”48  

The New England states have expressed alarm that ISO-NE rules and policies are “not 

fully compatible with” the climate and clean energy laws adopted by the majority of states and 

“fail to sufficiently value the legally-required clean energy investments” made in accordance 

with the laws adopted by New England’s democratically elected policymakers.49 As a result, the 

current wholesale market structure is procuring and maintaining too much of the wrong 

resources – gas, rather than emissions-free renewable energy resources – and is forcing 

consumers to pay too much for their electricity. Yet “[s]tates will continue to exercise their 

authority over the resource mix no matter how hard the Commission tries to frustrate those 

efforts, especially given the ever-growing threat posed by climate change.”50 Fixing the unduly 

preferential rules will ensure state-supported carbon-free energy resources are not being unduly 

disadvantaged relative to gas, while also sending the correct market signals for other resources 

that may be needed to ensure reliability as the grid evolves. “Investors and consumers alike will 

benefit from a market construct that more accurately reflects the facts and realities on the ground, 

 
47 See Statement of Chairman Glick and Commissioner Clements Regarding the Fair Rates Act 
on PJM MOPR, Docket No. ER21-2582-000, at 8 (Oct. 19, 2021). 
48 Statement of Chairman Glick and Commissioner Clements Regarding the Fair Rates Act on 
PJM MOPR, Docket No. ER21-2582-000, at 20 (Oct. 19, 2021). 
49 NESCOE, New England States’ Vision for a Clean, Affordable, and Reliable 21st Century 
Regional Electric Grid (Oct. 2020) https://yq5v214uei4489eww27gbgsu-wpengine.netdna-
ssl.com/wp-content/uploads/2020/10/NESCOE_Vision_Statement_Oct2020.pdf.  
50 Statement of Chairman Glick and Commissioner Clements Regarding the Fair Rates Act on 
PJM MOPR, Docket No. ER21-2582-000, at 9-10 (Oct. 19, 2021). 

https://yq5v214uei4489eww27gbgsu-wpengine.netdna-ssl.com/wp-content/uploads/2020/10/NESCOE_Vision_Statement_Oct2020.pdf
https://yq5v214uei4489eww27gbgsu-wpengine.netdna-ssl.com/wp-content/uploads/2020/10/NESCOE_Vision_Statement_Oct2020.pdf
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including the existence and resource adequacy contributions of state-supported resources that 

will be developed to meet state policies.”51 

4. ISO-NE must address its undue preference for and overreliance on gas sources in 
the near-term.  

New England’s winter energy security challenges caused by the region’s overreliance on 

gas are long-running and well-established. Yet while ISO-NE has previously taken measures 

intended to shore up the grid in the face of this challenge, it has thus far failed to address the 

fundamental disconnect in its market rules that continue to unjustly and unduly preference and 

credit gas-only resources as non-intermittent energy resources with reliability benefits that these 

gas-only resources are unable to actually provide.  

According to work plans shared with NEPOOL members, ISO-NE has no plans to revise 

its operating reserves rules to require that resources offering various reserve products actually 

have the fuel available to back up their offers. The ISO has indicated that it plans to re-propose 

day-ahead ancillary services previously rejected by the Commission by the end of 2023, but 

these plans are likely to double-down on the ISO’s intentional blindness to the ability of gas-only 

resources to supply these reserves. 

In contrast, ISO-NE has indicated that it intends to initiate discussions later this year on 

how to reform the region’s resource capacity accreditation rules. The ISO does not plan to file a 

proposal with the Commission, however, until late 2023, with any proposed reforms not 

expected to take effect until FCA 19 in 2025. Thus, while it is encouraging that the ISO 

recognizes deficiencies in its current capacity accreditation rules, its proposed process will not 

timely resolve the current unduly preferential and discriminatory and unjust and unreasonable 

 
51 Statement of Chairman Glick and Commissioner Clements Regarding the Fair Rates Act on 
PJM MOPR, Docket No. ER21-2582-000, at 24 (Oct. 19, 2021). 
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treatment of gas, as discussed above.52 Under the ISO’s timeline, at least two more capacity 

auctions will occur in which gas-only resources will continue to obtain capacity commitments at 

levels that they cannot possibly satisfy, perpetuating reliability concerns in the region. 

Moreover, under ISO-NE’s original plans, capacity accreditation reforms were going to 

be addressed in two phases: focusing on renewable energy first and gas resources only second, 

despite the greater number of megawatts of gas in the capacity market and the region’s 

overreliance on gas being the root of the ISO’s winter energy security concern.53 ISO-NE has 

now said it will focus on all resource types at once. While PIOs support a combined approach as 

a better path forward, given that the ISO has already changed its plans once, there is no 

guarantee that it could not do so again. Furthermore, the ISO has not yet provided any 

indications of how it might address gas resources and has to date primarily publicized its 

accreditation concerns about the potential for its rules to over-accredit future renewable energy 

resources, and not on the failure of its rules to properly account for the performance of the 

system’s many thousands of megawatts of existing gas resources. PIOs are concerned that the 

ISO continues to signal that it has not reckoned with the severity of the over-accreditation of gas-

only resources in its capacity market, such as its recent statement that “[t]he concern with 

 
52 See Complaint at 27. 
53 As noted in the Complaint, “There are approximately 9,200 MWs of pipeline supplied natural 
gas-fired generation in New England that do not have a secondary liquid fuel source.” Complaint 
Exhibit A at 6. In contrast, in ISO-NE’s most recent forward capacity auction (FCA 16), fewer 
than 1,400 MW of capacity supply obligations were awarded to intermittent and renewable 
resources, including wind, solar, hydropower, municipal solid waste, landfill gas, and biomass 
generators. Unlike gas-only resources, these resources have been discounted in the market to 
account for their intermittency. ISO New England, Forward Capacity Auction Capacity 
Obligations, https://www.iso-ne.com/static-assets/documents/2018/02/fca_obligations.xlsx.  

https://www.iso-ne.com/static-assets/documents/2018/02/fca_obligations.xlsx
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capacity accreditation arises primarily with the shift to higher concentrations of intermittent or 

‘just in time’ resources.”54  

The Commission should ensure that the ISO addresses gas resources promptly. Because 

gas is at the heart of the region’s winter reliability concerns and because gas resources are 

currently being given special treatment as non-intermittent resources despite their inability to 

perform as such, gas needs to be addressed in the first round of any capacity accreditation 

reforms, which should take place as soon as possible. 

We recognize that the capacity accreditation reform process for all resources will take 

time to do well. However, waiting until FCA 19 in 2025 to take any action to address the over-

accreditation of gas in the capacity market, as well as the treatment of gas-only resources as 

operating reserves, carries particular risks due to the extent of the region’s gas resource and the 

documented inability of gas-only resources to provide winter reliability services on which the 

grid depends. 

PIOs therefore strongly support Complainants’ request that the Commission direct ISO-

NE to consider what can be done to address gas over-accreditation under its rules as soon as 

possible, but at least by FCA 18. Failing to take remedial steps sooner than the ISO’s currently 

planned timeframe of FCA 19 will perpetuate a grid that is not as reliable as it should be and 

continue to burden consumers with payments for reliability services from gas resources that 

aren’t actually being provided. Continuing to overpay and over-accredit gas in the capacity and 

operating reserves markets also undermines state decarbonization laws and widens the gap 

between the region’s wholesale markets and policy reality. Every year that reforms are delayed 

extends these problems. 

 
54 ISO-NE Transmittal Letter, Docket No. ER22-1528, at 41 n.147 (Mar. 31, 2022). 



20 
 

In crafting a remedy, the Commission and ISO-NE must ensure that consumers are 

protected and that reforms do not create substantial new or unintended harms. Currently 

consumers are forced to pay for gas plants for winter capacity and operating reserves that gas-

only plants are unable to provide, which is unjust and unreasonable. Fixing these problems may 

create some near-term upward pressure on prices, but any price increases will send signals for 

new resources that can help to address the region’s reliability needs, such as battery storage, or 

potentially certain resource upgrades at existing units, where it is economic to do so.55 The 

alternative of maintaining lower prices for phantom reliability is neither sustainable nor just and 

reasonable, and it would come with its own costs. The Commission should ensure that ISO-NE’s 

market rules correctly value and price reliability services and facilitate rather than inhibit state 

clean energy policies to enable new resource entry and the development of resources that will 

actually provide a reliable grid. Ultimately, such reforms should lead to a healthier and more 

competitive market in which the prices paid by consumers for capacity and operating reserves 

are balanced by the increased reliability of the grid, which will also benefit consumers.    

C. CONCLUSION 

 The Commission should grant the complaint and find ISO-NE’s treatment of gas-only 

resources in its current rules and practices concerning capacity accreditation and operating 

reserve designation to be unjust and unreasonable and/or unduly discriminatory and preferential. 

 
55 Because the vulnerabilities of gas-only resources are largely isolated to winter peak events, 
consumers might benefit from a seasonal capacity market construct that separately procures 
resources needed to meet summer and winter demand, rather than the current annual market. 
Separate seasonal procurements, together with more accurate winter and summer accreditations 
for resources like gas that have strong seasonal characteristics, would help ensure that the market 
is procuring the capacity that is needed at different times of the year and that resources are able 
to offer an accurate amount of their capacity in each season, thus increasing competition and 
benefiting consumers. 
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The Commission should direct ISO-NE to take appropriate steps promptly to remedy these 

problems.  
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