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UNITED STATES OF AMERICA 

BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 

 

IN THE MATTER OF   ) 

      ) 

Commonwealth LNG, LLC )     Docket Nos. CP19-502-000  

)               CP19-502-001 

 ) 

 

MOTION TO INTERVENE AND COMMENTS ON THE DRAFT ENVIRONMENTAL  

IMPACT STATEMENT OF NATURAL RESOURCES DEFENSE COUNCIL 

 

INTRODUCTION 

 

The Natural Resources Defense Council (NRDC) submits the following Motion to 

Intervene and Comments on the Federal Energy Regulatory Commission’s (FERC or 

Commission) Draft Environmental Impact Statement (DEIS) for the Commonwealth liquefied 

natural gas (LNG) project (the Project). Commonwealth LNG, LLC (Commonwealth or 

Applicant) proposes to construct and operate a greenfield LNG export facility with a nominal 

capacity of 390.3 billion cubic feet per year (bcf/y), peak capacity of 441.4 bcf/y, and would 

include a three-mile accompanying natural gas supply pipeline.1 Docket No. CP19-502-000. The 

Project would consist of six gas liquefaction trains (with liquefaction and production capacities 

of 1.4 million tonnes per annum each), six LNG storage tanks (with storage capacities of 40,000 

cubic meters each), and one marine berth capable of accommodating LNG carriers with 

capacities up to 216,000 cubic meters. Commonwealth would construct a 30-inch-diameter gas 

pipeline from the LNG export facility, extending 3.04 miles north to interconnect with other gas 

pipelines within Cameron Parish, Louisiana. As discussed in depth below, NRDC’s position is 

 
1 Commonwealth is seeking approval of the pipeline as an export facility under Section 3 of the 

Natural Gas Act (NGA) rather than as a pipeline engaged in interstate service under Section 7 of 

the NGA. 
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that the DEIS fails to comply with the National Environmental Policy Act’s (NEPA) requirement 

that agencies take a “hard look” at the environmental impacts of, and alternatives to, a proposed 

action. Further, if approved and completed, the Project would cause significant and irreparable 

harm to communities, species, the environment, and climate that are directly inconsistent with 

the public interest. Project authorization would therefore be contrary to the foundational 

elements of the NGA.  

PROCEDURAL BACKGROUND 

On October 16, 2019, Commonwealth submitted an application to the U.S. Department of 

Energy (DOE) requesting authorization to export up to approximately 441.4 billion cubic feet per 

year of LNG to free trade agreement (FTA) nations for a 25-year term and to non-FTA nations 

for a 20-year term. DOE approved Commonwealth’s application to export to FTA nations on 

April 17, 2020; it noted that it would address Commonwealth’s application to export to non-FTA 

nations in a separate order. On September 11, 2020, Commonwealth amended its application to 

export LNG to non-FTA nations to request an export term through December 31, 2050, instead 

of the 20-year term Commonwealth initially requested.2 Commonwealth’s application to export 

to non-FTA nations remains pending with DOE. 

On August 20, 2019, Commonwealth filed its FERC application under Section 3 of the 

NGA. On March 31, 2022, the Commission issued its DEIS for the Project. The Commission 

invited comments on the DEIS as well as motions to intervene from those seeking to become a 

party to the proceeding.  

 
2 On August 25, 2020, DOE announced in the Federal Register (85 Fed Reg. 52237) that it had 

established a new policy extending the standard term for authorizations to export gas from the 

lower-48 states to non-FTA nations through December 31, 2050, discontinuing its practice of 

issuing standard 20-year export terms. 
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MOTION TO INTERVENE 

Pursuant to Rule 214 of the Rules of Practice and Procedure of the Commission, 18 

C.F.R. § 385.214, as well as the Commission’s regulations implementing NEPA, 18 C.F.R. 

Chapter I, Subchapter W, Part 380, NRDC respectfully moves to intervene in Docket No. CP19-

502-000, which concerns the Project. NRDC submits this motion to intervene on the basis of the 

Commission’s March 31, 2022, DEIS for the Project. NRDC’s motion to intervene is timely. As 

the Commission’s NEPA regulations state, “[a]ny person who files a motion to intervene on the 

basis of a draft environmental impact statement will be deemed to have filed a timely motion, in 

accordance with § 385.214, as long as the motion is filed within the comment period for the draft 

environmental impact statement.” 18 C.F.R. § 380.10(a)(1). The deadline to file comments on 

the DEIS is May 23, 2022. Because NRDC is submitting this motion to intervene along with 

timely comments on the DEIS, the motion to intervene is timely as well. 

NRDC requests that correspondence and communications regarding this docket be 

directed to the following persons: 

 Gillian R. Giannetti                  Morgan A. Johnson   

 Senior Attorney      Staff Attorney                

 Natural Resources Defense Council       Natural Resources Defense Council 

  1152 15th Street NW                  1152 15th Street NW 

  Suite 300       Suite 300 

  Washington, DC 20005                Washington, DC 20005 

 ggiannetti@nrdc.org         majohnson@nrdc.org   

 (202) 717-8350      (202) 289-2399 

 

 

NRDC’s position on the Project is described in detail in the following comments on the 

Commission’s DEIS. Pursuant to Rule 214, NRDC also briefly outlines its position here. 18 

C.F.R. § 385.214(b)(1) (“Any motion to intervene must state, to the extent known, the position 

mailto:ggiannetti@nrdc.org
mailto:majohnson@nrdc.org
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taken by the movant and the basis in fact and law for that position.”). As described below, 

NRDC has significant concerns about the Project, including whether the Project is consistent 

with the public interest, as required by the NGA, and whether the Commission’s DEIS complies 

with NEPA. Likewise, NRDC has significant concerns that the Commission’s DEIS does not 

comply with NEPA’s procedural requirements. The DEIS does not comply with elementary 

NEPA principles, such as the requirement to consider reasonable alternatives, and it fails to take 

the hard look that NEPA requires at a variety of issues, including climate change, environmental 

justice, air quality, and other environmental impacts.  

NRDC is a national non-profit membership organization with more than 3 million 

members and engaged community participants worldwide, including in domestic areas with 

significant gas infrastructure development. NRDC has over 1,100 members in Louisiana, 

including in Cameron Parish. NRDC is committed to the preservation and protection of the 

environment, public health, and natural resources. To this end, NRDC conceives and develops 

policies that reduce greenhouse gas emissions and other forms of pollution and that accelerate 

the deployment of energy efficiency and renewable energy. NRDC has a longstanding and active 

interest in ensuring need-driven and efficient energy resource development, protecting 

consumers from pipeline overbuild and stranded assets, promoting environmental justice, 

curbing harmful fossil fuel expansion, expanding clean energy resources, and protecting the 

public from environmental threats, including the protection of waterbodies and wetlands.  

For the reasons set forth above, NRDC has an interest which may be materially affected 

by the outcome of this proceeding, and no other parties can represent its interest. These interests 

are further shared by the public at large. Accordingly, NRDC moves to intervene pursuant to 

Rule 214, 18 C.F.R. § 385.21(b)(2)(ii)-(iii). 
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STATUTORY AND REGULATORY BACKGROUND 

I. The National Environmental Policy Act 

 

“[NEPA] is our basic national charter for protection of the environment. See Citizens 

Against Burlington v. Busey, 938 F.2d 190, 193 (D.C. Cir. 1991) (citing 40 C.F.R. § 1500.1(a)). 

“NEPA commands agencies to imbue their decisionmaking, through the use of certain 

procedures, with our country's commitment to environmental salubrity.” Id. at 194. NEPA 

requires federal agencies to “consider fully the environmental effects of their proposed actions.” 

See Theodore Roosevelt Conservation P’ship v. Salazar, 661 F.3d 66, 68 (D.C. Cir. 2011) 

(internal quotation marks omitted). NEPA requires all federal agencies to include a detailed 

environmental impact statement (EIS) “in every recommendation or report on ... major Federal 

actions significantly affecting the quality of the human environment.” See Indian River Cnty. v. 

U.S. DOT, 945 F.3d 515, 522 (D.C. Cir. 2019). The process of developing an EIS “ensures that 

an agency will consider every significant aspect of the environmental impact of a proposed 

action and inform the public of its analysis.” Id. “[A]gencies must take a hard look at [the] 

environmental consequences of their actions, and provide for broad dissemination of relevant 

environmental information.” Id. This includes (1) “[d]irect effects, which are caused by the 

action and occur at the same time and place,” (2) “[i]ndirect effects, which are caused by the 

action and are later in time or farther removed in distance, but are still reasonably foreseeable,” 

and (3) “[c]umulative effects,” which “result from the incremental effects of the action when 

added to the effects of other past, present, and reasonably foreseeable actions regardless of what 

agency (Federal or non-Federal) or person undertakes such other actions” and can “result from 
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individually minor but collectively significant actions taking place over a period of time.” 87 

Fed. Reg. 23469 (Apr. 20, 2022) (revising 40 C.F.R. § 1508, effective May 20, 2022). Id. “[T]he 

statutory objectives underlying the agency’s action work significantly to define its analytical 

obligations” under NEPA. See Or. Nat. Desert Ass’n v. BLM, 625 F.3d 1092, 1109 (9th Cir. 

2008). Thus, “the factors to be considered are derived from the statute the major federal action is 

implementing.” Id. at 1109 n.11. One of NEPA’s ‘twin aims’ is to “[e]nsure that the agency will 

inform the public that it has indeed considered environmental concerns in its decisionmaking 

process.” See Friends of Animals v. BLM, 514 F.Supp.3d 290, 294 (D.D.C. 2021). NEPA 

requires agencies to “[e]valuate reasonable alternatives to the proposed action, and, for 

alternatives that the agency eliminated from detailed study, briefly discuss the reasons for their 

elimination.” 40 C.F.R. § 1502.14. The statute also directs agencies to “[d]iscuss each alternative 

considered in detail, including the proposed action, so that reviewers may evaluate their 

comparative merits” and include the no-action alternative. Id. As the Council on Environmental 

Quality (CEQ) states in its April 20, 2022 announcement (final rule effective May 20, 2022) 

reversing changes made under the Trump administration its regulations implementing NEPA: 

There may be times when an agency identifies a reasonable range of alternatives 

that includes alternatives—other than the no action alternative—that are beyond the 

goals of the applicant or outside the agency’s jurisdiction because the agency 

concludes that they are useful for the agency decision maker and the public to make 

an informed decision. Always tailoring the purpose and need to an applicant’s goals 

when considering a request for an authorization could prevent an agency from 

considering alternatives that do not meet an applicant’s stated goals, but better meet 

the policies and requirements set forth in NEPA and the agency’s statutory 

authority and goals. 3  

 

 
3 87 Fed Reg. 23459. Available at https://www.federalregister.gov/documents/2022/04/20/2022-

08288/national-environmental-policy-act-implemen ting-regulations-revisions. 

https://www.federalregister.gov/documents/2022/04/20/2022-08288/national-environmental-policy-act-implemen%20ting-regulations-revisions
https://www.federalregister.gov/documents/2022/04/20/2022-08288/national-environmental-policy-act-implemen%20ting-regulations-revisions
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Under NEPA, a reviewing court will ensure that the agency “adequately considered and 

disclosed the environmental impact of its actions and that its decision is not 

arbitrary or capricious.” As defined in the Administrative Procedure Act (APA), courts evaluate 

whether an action is “arbitrary and capricious” by evaluating “whether the decision was based on 

a consideration of the relevant factors and whether there has been a clear error of judgment.” See 

Desoto General Hosp. v. Heckler, 766 F.2d 182 (5th Cir.1985). This consideration of relevant 

factors is often stated as the “hard look” doctrine, which requires the agency to thoroughly 

consider the issues in the record. Id. 

II. The Natural Gas Act 

 

Under Section 3 of the NGA, the Commission is responsible for reviewing applications to 

construct or operate an LNG terminal. Id. § 717b(e). Under Section 3(a) of the NGA, the 

“Commission shall issue [an] order upon application, unless…it finds that the proposed 

exportation…will not be consistent with the public interest.”4 Section 153.7(c) of the 

Commission’s regulations, which implements Section 3(a) of the NGA, requires a showing that 

the proposal is not inconsistent with the public interest.5 In sum, all projects inconsistent with the 

public interest shall be denied. Should the Commission choose to authorize a proposed LNG 

terminal project, it may require design or siting modifications and it may impose “such terms and 

conditions as the Commission find necessary or appropriate.” Id.   

As the lead agency under NEPA, the Commission staff drafts the EIS for the entire LNG 

project. NEPA requires DOE, the Commission, and all other project-relevant agencies to take a 

 
4 15 U.S.C. § 717b(a). 

5 18 C.F.R. § 153.7(c). 
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hard look at all environmental impacts, including direct impacts, indirect impacts, and 

cumulative impacts.  

 

 

III. The Endangered Species Act (ESA) 

 

Section 7 of the Endangered Species Act (ESA), as amended, states that any project 

authorized, funded, or conducted by any federal agency (e.g., the Commission) should not 

“…jeopardize the continued existence of any endangered species or threatened species or result 

in the destruction or adverse modification of habitat of such species which is determined…to be 

critical…” 16 U.S.C. § 1536(a)(2) (1988). The Commission, or the Project applicant as the 

Commission’s non-federal representative, is required to consult with the U.S. Fish and Wildlife 

Service (FWS) and National Marine Fisheries Service (NMFS) to determine whether any 

federally listed or proposed endangered or threatened species or their designated critical habitat 

occur in the vicinity of the Project. If the Commission determines that these species or habitats 

may be impacted by the Project, the Commission is required to prepare a Biological Opinion 

(BO) to identify the nature and extent of adverse impact, and to recommend measures to avoid or 

reduce potential impacts on the habitat and/or species.  

DISCUSSION 

I. The DEIS adopts a 30-year lifespan for the Project despite clear indications that 

the Project could and likely would operate past 30 years. 

 

“[T]he relationship between local short-term uses of man’s environment and the 

maintenance and enhancement of long-term productivity . . . requires the agency to assess the 

action for cumulative and long-term effects from the perspective that each generation is trustee 

of the environment for succeeding generations.” 87 Fed. Reg. 23469 (quoting 35 Fed. Reg. 7390, 
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7392 (May 12, 1970) (emphasis added)). As outlined above, the Commission must take a hard 

look at the reasonably foreseeable direct and indirect environmental impacts of the Project 

proposals before it, as well as cumulative impacts from the action when added to other past, 

present, and reasonably foreseeable future actions. Consistent with this duty under NEPA, the 

Commission must utilize a rational, foreseeable, and appropriate “life of the Project” or “life of 

the facility” to sufficiently assess the duration and extent of foreseeable impacts, adequately 

consider the temporal extent of cumulative actions, and determine necessary mitigation of 

impacts.6 Determining the Project lifespan by which an agency will assess the impacts is 

consubstantial with agency deference.7 However, as with other aspects of an EIS, exercises of 

agency deference cannot contravene the purposes of NEPA. 

In its application, Commonwealth claims that the Project “will be constructed for a 

design operation life of 30 years” and that “[n]o plans for expansion or abandonment are 

currently contemplated.”8 Utilizing the operational life identified in Commonwealth’s 

application, the Commission’s DEIS adopts a 30-year analysis to consider an array of Project 

impacts. However, the Commission’s DEIS in Section 2.1.1 also (albeit indirectly) 

acknowledges the potential for a longer operational term: 

Commonwealth has secured long-term commercial leases for the 393 acres. The 

leases are structured in three phases: the development period, which extends until 

the start of construction; the construction period, which extends from the start of 

construction to the start of commercial operations; and the operations period, which 

 
6 See, e.g., 40 C.F.R. § 1508.20(d). For purposes of NEPA analysis, mitigation includes 

“[r]educing or eliminating the impact over time by preservation and maintenance operations 

during the life of the action.” 

 
7 Webster v. Dept. of Agriculture, 685 F.3d 411 (4th Cir. 2012). 

 
8 Commonwealth LNG Application, RR 1, 1.9 Future Plans and Abandonment. 
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begins at the start of commercial operations and lasts for 20 years with three 10-

year extensions for a total of 50 years.9 

The Commission also acknowledges the possibility of operation past 30 years in its assessment of 

the socioeconomic impacts of the Project, see Section 4.9.4 and its assessment of construction 

payroll and material purchase. Specifically, the Commission states that the Project “would expend 

additional capital on maintenance material and contracts over the minimum 30 years of Project 

operation” (emphasis added)—a clear signal that the Commission recognizes the possibility that 

the Project could operate (and its impacts persist) beyond 30 years. LNG terminals can (and do) 

often have relatively long operational lives.10 

Section 3 authorizations are not time-barred; there is nothing stopping an authorized project 

from operating past the lifespan identified in its application. Just as the Commission must base its 

estimate for operational emissions on the facilities being operated at maximum capacity for 365 

days per year, 24 hours per day,11 analogously, the Commission should also ensure that it is 

considering the commercially practicable possibility that the Project (and its associated 

 
9 DEIS at 2-1.  

10 E.g., U.S. Dept. of Energy and United States Energy Assn., Global LNG Fundamentals 

(stating projects can be “expected to produce LNG over a period which could span 20-40 years). 

Available at 

https://www.energy.gov/sites/default/files/2018/03/f49/Global%20LNG%20Fundamentals%2C

%20Updated%203.15.18.pdf. See also, NRDC, Sailing to Nowhere (Dec. 2020) (“[T]he 

expanded production, export, and use of LNG will require large amounts of massive, long-lived, 

and single-purpose infrastructure such as pipelines, liquefaction plants, LNG terminals, and 

tankers, as well as gas-fired power plants. These types of investments lock in fossil fuel 

dependence and the associated emissions, making the transition to clean energy even more 

difficult.”). Available at https://www.nrdc.org/sites/default/files/sailing-nowhere-liquefied-

natural-gas-report.pdf. 

11 Authorizations for LNG export infrastructure should “reflect the maximum or peak capacity at 

optimal conditions as such a level represents the actual potential production of LNG.” Sabine 

Pass Liquefaction, LLC, 146 FERC ¶ 61,117, at P12 (2014). 

https://www.energy.gov/sites/default/files/2018/03/f49/Global%20LNG%20Fundamentals%2C%20Updated%203.15.18.pdf
https://www.energy.gov/sites/default/files/2018/03/f49/Global%20LNG%20Fundamentals%2C%20Updated%203.15.18.pdf
https://www.nrdc.org/sites/default/files/sailing-nowhere-liquefied-natural-gas-report.pdf
https://www.nrdc.org/sites/default/files/sailing-nowhere-liquefied-natural-gas-report.pdf
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environmental impacts) will persist past the stated end date that a project developer initially 

outlines in its application. This is particularly true where that applicant has given no firm assurance 

that it plans to cease operations, abandon or repurpose its facility at the end of the period outlined 

in its application.   

For many key impacts, the Commission’s analyses hinge on the assumption of a 30-year 

life of the Project, rather than the possible 50 years for which the applicant has secured long-term 

commercial leases. The subsidence rate analysis in Section 4.1.5.3 utilizes a subsidence rate of 

30 years. The chenier impacts analyzed in Section 4.5.2.1 assume Commonwealth will preserve 

chenier areas on the terminal property for the 30-year anticipated life of the Project. Cumulative 

impacts analyzed in Section 4.13 are based on a temporal extent that assumes a 30-year 

operational life of the Project.  

This narrowed temporal window materially alters whether impacts could be significant or 

insignificant. It also leaves certain mitigation actions (as in the example of chenier preservation) 

past 30 years up to chance, should the applicant continue operations past the anticipated life of 

the Project. Because the Commission holds a duty under NEPA to take a hard look at all 

reasonably foreseeable impacts, it must do so utilizing a timeframe that reflects the actual 

potential production of LNG and the environmental impacts related to that production. Other 

than the Commission conditioning each of its project approvals for the term the Applicant 

indicates in its application, or as long as the Applicant’s FTA approval (whichever is longer), 

few logical alternatives remain for the Commission to ensure that its NEPA analyses take into 

account the full, foreseeable impacts during the life of the Project. At a minimum, for this DEIS, 

the Commission could have ascertained (through information request) whether the applicant will 

operate the facility solely for the duration of time identified in its application.  
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In preparing its DEIS in a manner that sufficiently meets NEPA’s ‘twin aims,’ the 

Commission must utilize a life of the Project that considers the actual potential production life of 

a facility. Anything less deprives the public of its ability to have sufficient information and an 

opportunity for public participation related to the years in which a project practicably could 

continue to operate, but did not provide for in its application. Despite acknowledging the 

possibility that the Project could operate for a minimum of 30 years, the Commission failed to 

adopt this reasoning in this same document.  

II. The DEIS fails to include a true “no-action” alternative, and the DEIS 

alternatives selected are based on applicant’s desired outcome. 

 

An EIS must “briefly specify the underlying purpose and need to which the agency is 

responding in proposing the alternatives. 87 Fed. Reg. 23469 (Apr. 20, 2022) (revising 40 C.F.R. 

§ 1502, effective May 20, 2022). The purpose and need statement dictates the range of 

“reasonable” alternatives that the agency must consider in evaluating the environmental impacts 

of a proposed action. See Citizens Against Burlington, Inc. v. Busey, 938 F.2d 190, 195 (D.C. 

Cir. 1991). “An agency may not define the objectives of its action in terms so unreasonably 

narrow that only one alternative from among the environmentally benign ones in the agency's 

power would accomplish the goals of the agency’s action, and the EIS would become a 

foreordained formality.” Id. at 196.  

Here, the Commission’s purpose and need statement (Section 1.1) is based explicitly on 

Commonwealth’s stated purpose: “to liquefy and export to foreign markets, domestically 

produced natural gas sourced from the existing interstate and intrastate pipeline systems of 

Kinetica and Bridgeline, respectively, in southwest Louisiana.” In other sections of the DEIS, the 

Commission defines the Project purpose as to “liquefy and export 8.4 MTPA of natural gas to 

FTA and non-FTA countries” (Section 3.2) and as a “Project objective of liquefying natural gas 
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for export.” Section 3.1. Consistent with its review of other LNG export projects, the 

Commission has again unquestioningly and unflinchingly adopted the Applicant’s narrowly-

drafted statement of purpose and need; accordingly, the alternatives analyzed in the DEIS center 

around the Applicant’s ultimate aims. This is improper under NEPA and the APA. 

Specifically, an agency cannot define its objectives in unreasonably narrow terms. See, 

e.g., Colo. Envtl. Coal. v. Dombeck, 185 F.3d 1162, 1175 (10th Cir. 1999) (providing that “the 

statements of purpose and need drafted to guide the environmental review process” may not be 

“unreasonably narrow”); see Nat’l Parks & Conservation Ass’n v. Bureau of Land Mgmt., 606 

F.3d 1058, 1070 (9th Cir. 2010) (same). Moreover, while an agency must take a private 

applicant’s objectives into account when developing the purpose and need statement, it is the 

agency’s responsibility to “defin[e] the objectives of an action.” See Colo. Envtl. Coal., 185 F.3d 

at 1175. While the Commission has “a duty to consider the applicant’s purpose,” it cannot 

“define its objectives in unreasonably narrow terms.” See City of Carmel–By–The–Sea v. U.S. 

DOT, 123 F.3d 1142, 1155 (9th Cir. 1997); cf. Sylvester v. U.S. Army Corps of Eng’rs, 882 F.2d 

407, 409 (9th Cir. 1989) (“[A]n applicant cannot define a project in order to preclude the 

existence of any alternative sites.”). Nor can the Commission formulate its purpose and need 

such that the Project is rendered a foregone conclusion under NEPA. See Friends of Se’s Future 

v. Morrison, 153 F.3d 1059, 1066 (9th Cir. 1998) (“An agency may not define the objectives of 

its action in terms so unreasonably narrow that only one alternative from among the 

environmentally benign ones in the agency’s power would accomplish the goals of the agency’s 

action, and the EIS would become a foreordained formality.” (quotation omitted)). Here, 

defining the “purpose and need” as exporting 8.4 MTPA of gas sourced from the Kinetica and 
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Bridgeline intrastate pipeline systems in southwest Louisiana is functionally the same as defining 

the “purpose and need” as “building the Commonwealth LNG Project.” 

In addition to the requirement to specify a clear purpose and need for a project, NEPA 

imposes a clear-cut procedural obligation on the Commission to take a “hard look” at alternatives 

that may entail less significant impacts on resources affected by the Project. See Balt. Gas & 

Elec. Co. v. Nat. Res. Def. Council, 462 U.S. 87, 100 (1983). An EIS must “[e]valuate reasonable 

alternatives to the proposed action, and, for alternatives that the agency eliminated from detailed 

study, briefly discuss the reasons for their elimination.” 40 C.F.R § 1502.14. Each alternative 

shall be “considered in detail, including the proposed action, so that reviewers may evaluate their 

comparative merits.” Id. “The existence of a viable but unexamined alternative renders an [EIS] 

inadequate.” See Ala. Wilderness Recreation & Tourism Ass’n v. Morrison, 67 F.3d 723, 729 

(9th Cir. 1995) (internal citations and quotation marks omitted). Rather than engaging in the 

rigorous and “open” alternatives analysis that NEPA imposes upon the Commission, the 

Commission frames its alternative analysis around the aims of the Applicant.  

NEPA requires that the Commission “[e]valuate reasonable alternatives to the proposed 

action” and “include the no action alternative”. 40 C.F.R. § 1502.14. Where the agency is 

evaluating a proposal for a project, “‘no action’ . . . would mean the proposed activity would not 

take place, and the resulting environmental effects from taking no action would be compared 

with the effects of permitting the proposed activity or an alternative activity to go forward.” 

Forty Most Asked Questions Concerning CEQ’s National Environmental Policy Act Regulations, 

46 Fed. Reg. 18,026, 18,027 (Mar. 23, 1981).  

Applying those principles here, it is clear that the Commission’s no-action alternative is 

inconsistent with NEPA and cannot be sustained. In its analysis of the no-action alternative, the 
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Commission states that “[u]nder the no-action alternative, the Project would not be developed 

and Commonwealth’s objective of liquefying and exporting natural gas to foreign markets would 

not be realized,” and that “the potential environmental impacts discussed in [the environmental 

analysis sections of the] DEIS would not occur.” DEIS at 3-26. The Commission then states, 

“Natural gas is used in a variety of sectors (residential, commercial, electric power generation, 

industrial, transportation)” and that “[i]ndependent of whether the Project is constructed, other 

LNG export projects may still be developed in the Gulf Coast region or elsewhere in the United 

States,” that “these projects would cause both adverse and beneficial impacts on the 

environment” and that “[t]erminal and pipeline projects of similar scope and magnitude to this 

Project would likely result in environmental impacts of comparable significance, especially those 

projects in a similar regional setting.” Id. 

 This conclusion does not constitute the kind of genuine no-action alternative analysis that 

NEPA demands. First, it is beyond dispute that any LNG facility constructed in the absence of 

the Project would itself require Commission approval under the NGA, in addition to myriad 

federal and state permits, and environmental analysis under NEPA and its implementing 

regulations. Such a project therefore cannot lawfully serve as a component of the no-action 

alternative. See e.g., Ramsey v. Kantor, 96 F.3d 434, 444 (9th Cir. 1996) (“If a federal permit is a 

prerequisite for a project with adverse impact on the environment, issuance of that permit does 

constitute major federal action and the federal agency involved must conduct an [Environmental 

Assessment] and possibly an EIS before granting it.”). Indeed, courts have been clear that the no-

action alternative cannot assume that the baseline includes aspects of the proposed project. See 

e.g., Friends of Yosemite Valley v. Kempthorne, 520 F.3d 1024, 1026–27 (9th Cir. 2008) (finding 

a NEPA violation where the “no-action” alternative assumed the existence of the very plan being 
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proposed); N.C. Wildlife Fed’n v. N.C. Dep’t of Transp., 677 F.3d 596, 603 (4th Cir. 2012) 

(“[C]ourts not infrequently find NEPA violations when an agency miscalculates the “no build” 

baseline or where the baseline assumes the existence of the proposed project.”) Yet, the 

Commission’s no-action alternative for the Project does just that, as it is premised on the 

assumption that “[i]ndependent of whether the Project is constructed, other LNG export projects 

may still be developed in the Gulf Coast region or elsewhere in the United States,” that “these 

projects would cause both adverse and beneficial impacts on the environment” and that 

“[t]erminal and pipeline projects of similar scope and magnitude to this Project would likely 

result in environmental impacts of comparable significance, especially those projects in a similar 

regional setting.” DEIS at 3-26 (emphasis added).  

Rather than engaging in genuine no-action alternative analysis, in Section 3.1 the 

Commission both steadfastly embraces and immediately rejects speculation. Id. In suggesting its 

ingenuine no-action alternative, the Commission first reaches as far as to suggest that other LNG 

export projects may be developed (presumably) anywhere elsewhere in the United States, 

beyond the Gulf. The Commission then proceeds to conclude that the no-action alternative 

“could require potential end users make different arrangements to meet their needs and that 

(while speculative) it is possible for renewable, other traditional energy sources or possibly 

traditional long-term energy sources to meet the needs of potential end-users” but that “the 

location and use (electricity, heating, industrial feed stock, etc.) would be speculative and that the 

Commission would not be “able to judge whether the impacts would be better or worse without 

not knowing what the natural gas would or could be supplanted with.” The Commission then 

dismisses the no-action alternative as a reasonable alternative to meet the objectives of the 

Project. Id. Accordingly, the Commission’s no-action alternative contravenes basic NEPA 
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principles and is not a genuine no-action alternative. See 46 Fed. Reg. at 18,027 (defining “no 

action” in instances involving federal decisions on proposals for projects). 

Second, the Commission’s characterization of its no-action alternative skews the 

agency’s entire analysis of alternatives. DEIS 3-27 to 3-50. The no-action alternative serves as a 

‘measuring stick’ that allows for meaningful comparison between the purported benefits of the 

proposed action and its environmental impacts. See Ctr. for Biological Diversity v. U.S. Dept. of 

Interior, 623 F.3d 633, 642 (9th Cir. 2010) (providing that the no action alternative is intended to 

“provide a baseline against which the action alternative” is evaluated). Without “[accurate 

baseline] data, an agency cannot carefully consider information about significant environment 

impacts…resulting in an arbitrary and capricious decision.” See N. Plains Res. Council, Inc. v. 

Surface Transp. Bd., 668 F.3d 1067, 1085 (9th Cir. 2011); see also Friends of Yosemite Valley, 

520 F.3d at 1038 (holding an agency’s no-action alternative invalid because it improperly 

defined the baseline). This is precisely what occurred here, where the Commission’s no-action 

alternative “assume[d] the existence of the very plan being proposed.” See Friends of Yosemite 

Valley v. Scarlett, 439 F. Supp. 2d 1074, 1105 (E.D. Cal. 2006), aff’d, Friends of Yosemite 

Valley, 520 F.3d at 1037–38. To establish as the baseline the existence of a speculative project 

functionally identical to the very project being analyzed “is logically untenable” and renders the 

no-action alternative “meaningless.” Id.  

The Commission cannot circumvent the requirements of NEPA by defining the “status 

quo” to assume the existence of the very project under analysis. The Commission’s formulation 

of the no-action alternative deprived the Commission and the public of a meaningful opportunity 

to assess the impacts of an LNG export facility against those of less environmentally destructive 

projects. See Ctr. for Biological Diversity v. U.S. Bureau of Land Mgmt., 746 F. Supp. 2d 1055, 
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1091 (N.D. Cal. 2009) (“To fulfill NEPA's goal of providing the public with information to 

assess the impact of a proposed action, the ‘no action’ alternative should be based on the status 

quo.”). Thus, the current alternatives analysis for the Project is fundamentally flawed. To comply 

with NEPA, the alternatives analysis must be revised to include a true no-action alternative that 

accurately serves as the baseline for the Commission’s NEPA analysis. See 46 Fed. Reg. at 

18,027 (defining the “no action alternative” in instances involving federal decisions on proposed 

projects to be where the proposed activity would not take place).  

III. The DEIS wrongfully concludes that impacts to environmental justice 

communities “would not be disproportionately high and adverse,” despite the 

fact that the closest environmental justice block groups are located 

approximately 528 feet from the Project facility. 

 

The principles of environmental justice (EJ) require agencies to consider whether the 

projects they authorize will have a “disproportionately high and adverse” impact on traditionally 

marginalized communities. Like the other components of an EIS, an EJ analysis is measured 

against the arbitrary and capricious standard. See Cmtys. Against Runway Expansion, Inc. v. 

FAA, 355 F.3d 678, 689 (D.C. Cir. 2004) (explaining that arbitrary-and-capricious analysis 

applies to every section of an EIS, even sections included solely at the agency’s discretion). 

Thus, while the agency’s “choice among reasonable analytical methodologies is entitled to 

deference,” its analysis must nevertheless be “reasonable and adequately explained.” Id. 

Consistent with NEPA, the agency must take a hard look at EJ issues. See Latin Ams. for Social 

& Econ. Dev. v. Fed. Highway Admin., 756 F.3d 447, 475–77 (6th Cir. 2014).  

Applying those principles here, the Commission’s core EJ conclusions are arbitrary, 

capricious, and insufficient for meeting NEPA’s requirements. As the Commission is aware, EJ 
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is not merely a box to be checked.12 Proper consideration of EJ impacts is a key imperative 

required by NEPA, the APA and the NGA.13 

Here, the Commission concludes (in both Sections 4.9.12.4 and 5.1.10.1) that impacts to 

EJ communities will not be “disproportionately high and adverse” because the Project will not be 

directly located within an EJ community. This finding is arbitrary and capricious – the 

Commission itself acknowledges that the nearest EJ census block group to the Project is 

approximately 0.1 miles from the proposed Project site, or put differently, a mere 528 feet from 

the Project site. Equally concerning, the Commission identifies that the closest residence to the 

Project is 3,300 feet away from the terminal. This conclusion, that because a project is not 

directly located in an EJ community it does not have a disproportionate effect on that EJ 

community, ignores the most basic principles of EJ and the basic reality of the manner in which 

EJ communities are disproportionately exposed to environmental impacts.14 Noise, emissions 

and visual impacts cannot be curtailed by a census block border. This conclusion cannot be 

squared with the Commission’s duties under NEPA, the APA and the NGA. 

IV. The meager environmental justice analysis laid out in the DEIS is inadequate 

and sets the Commission up to fail its goal to assess cumulative impacts on 

environmental justice communities.  

 

This DEIS simply does not provide the necessary information to allow the Commission 

to meet its recently articulated commitment to engage in fulsome and adequate EJ reviews when 

 
12 Friends of Buckingham v. State Air Pollution Control Bd., 947 F.3d 68, 92 (4th Cir. 2020). 

13 E.g. Vecinos Para El Bienestar de la Comunidad Costera v. FERC, 6 F.4th 1321, 1330–31 

(D.C. Cir. 2021) (remanding a Commission order in part based on a “deficient” EJ analysis). 

14 See CATF and NAACP, Fumes Across the Fence-Line (Nov. 2017). Available at 

https://naacp.org/resources/fumes-across-fence-line-health-impacts-air-pollution-oil-gas-

facilities-african-american.  

https://naacp.org/resources/fumes-across-fence-line-health-impacts-air-pollution-oil-gas-facilities-african-american
https://naacp.org/resources/fumes-across-fence-line-health-impacts-air-pollution-oil-gas-facilities-african-american
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determining whether or not to authorize proposed projects. In its issuance of the 2022 Certificate 

Policy Statement (albeit currently in draft form15) (2022 Certificate Policy), the Commission, for 

the first time, focused on EJ directly in a policy statement.16 In doing so, the Commission 

addressed many of its failings on EJ, noted both in public comments and in decisions by federal 

courts, which have made it plain that the Commission has a legal mandate to adequately consider 

project impacts on EJ communities. The Commission expressly noted its commitment to apply 

the “Impacts on Environmental Justice Communities” framework laid out in the 2022 Certificate 

Policy to both NGA Section 7 pipeline reviews and NGA Section 3 terminal reviews.17  

The 2022 Certificate Policy allows a wide array of resources to be considered when 

scoping EJ communities and for assessing direct, indirect, and cumulative impacts.18 The 

Commission also rightly recognizes that a “wide range of data” should inform the Commission’s 

evaluation of cumulative impacts, which the Commission has identified are akin to “pre-existing 

conditions” that can exacerbate adverse impacts on communities.19 Under the Commission’s 

articulated framework, analysis of factors such as “air pollution, heat vulnerability, and the 

 
15 Final reply comments on the 2022 Certificate Policy, Certification of New Interstate Natural 

Gas Facilities, 178 FERC ¶ 61,107 (2022) (hereinafter 2022 Certificate Policy), are due on May 

25, 2022. Many initial comments in the docket indicate that its provisions related to EJ are 

embraced by industry (many of whom are seeking more guidance to assist their engagement with 

EJ communities under this framework), communities and EJ advocates, alike. E.g., “Comment of 

Comments of Interstate Natural Gas Association of America under PL18-1 et. al”. at P 78-81, 

Accession No. 20220425-5448. See also generally “Comment of WEACT for Environmental 

Justice under PL18-1 et.al.,” Accession No. 20220505-5010; see also “Comments of Enbridge 

Gas Pipelines under PL18-1 et. al.,” at P 114–17, Accession No. 20220425-5451. 

 
16 2022 Certificate Policy, supra note 16. 

17 Id. at 86. 

18 Id. at P 92. 

19 Id. at P 90. 
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effects of pre-existing infrastructure (e.g., bus depots, highways, and waste facilities)” can be 

informed “by a wide range of data, including, for example, health statistics such as cancer 

clusters, asthma rates, social vulnerability data, and community resilience data.”20 These readily-

available indicators do not appear in the DEIS.21 The meager and insufficient EJ analysis in the 

DEIS frustrates the Commission’s articulated desire (and legal mandate) to “carefully examine 

cumulative impacts on environmental justice communities.”22   

V. The Commission’s analysis of air quality impacts improperly conflates NAAQS 

attainment as insignificance. 

 

 NEPA requires agencies to consider “every significant aspect of the environmental 

impact of a proposed action[.]” See Greater Yellowstone Coal. v. Lewis, 628 F.3d 1143, 1150 

(9th Cir. 2010). This includes air quality impacts. In the DEIS, the Commission considers Project 

impacts on air quality, both from Project construction and from terminal operations. DEIS at 4-

185. For air quality impacts related to both construction and (primarily) related to Project 

operation, the DEIS equates attainment and compliance with air quality regulations with 

insignificance. DEIS at 5-381. Mere attainment with air quality standards does not in and of 

itself equal insignificance. Of course the emissions will be subject to permit restrictions. If the 

 
20 Ibid. 

 
21 See, e.g., Louisiana School of Public Health, Louisiana Cancer Maps, available at 

https://sph.lsuhsc.edu/louisiana-tumor-registry/data-usestatistics/louisiana-data-interactive-

statistics/louisiana-cancer-maps/; NOAA, Social Vulnerability Mapping, available at 

https://nihhis.cpo.noaa.gov/vulnerability-mapping; EPA, EJSCREEN Map Descriptions, 

available at https://www.epa.gov/ejscreen/ejscreen-map-descriptions (citing specifically to 

indicate asthma rates); U.S. Census Bureau, Community Resilience Estimates, available at 

https://www.atsdr.cdc.gov/placeandhealth/svi/index.html, https://www.census.gov/programs-

surveys/community-resilience-estimates.html. 

 
22 2022 Certificate Policy, supra note 16, at P 90. 

 

https://sph.lsuhsc.edu/louisiana-tumor-registry/data-usestatistics/louisiana-data-interactive-statistics/louisiana-cancer-maps/
https://sph.lsuhsc.edu/louisiana-tumor-registry/data-usestatistics/louisiana-data-interactive-statistics/louisiana-cancer-maps/
https://nihhis.cpo.noaa.gov/vulnerability-mapping
https://www.epa.gov/ejscreen/ejscreen-map-descriptions
https://www.atsdr.cdc.gov/placeandhealth/svi/index.html
https://www.census.gov/programs-surveys/community-resilience-estimates.html
https://www.census.gov/programs-surveys/community-resilience-estimates.html
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estimated emissions would exceed regulatory permittable levels, the facility could not be 

permitted and could not be built. The point of an EJ analysis is to take a hard look at instances 

where one or more facilities — sited within the same community and operating within the 

bounds of their permits — exacerbate inequitable health and environmental outcomes. 

Concluding that there are no disproportionately high and adverse health outcomes so long as 

nobody does anything illegal fails to undertake the inquiry seriously.23  

For construction impacts, the DEIS concludes that air quality impacts would not be 

significant because: (1) “[v]ehicular and/or marine vessel emissions from gasoline and diesel 

engines would comply with applicable EPA mobile source emission regulations…by using 

equipment manufactured to meet these specifications,” (2) that “the combustion and fugitive dust 

emissions that would occur during construction would be largely limited to the immediate 

vicinity of the Terminal site and to a lesser extent in the areas where the Pipeline would be 

constructed,” and, (3) that “these emissions would represent a small portion of Cameron Parish’s 

yearly emissions inventories and would subside once construction has been completed.” DEIS at 

5-381 (In-text citation omitted). In its Air Quality conclusions section (Section 5.1.12.1), the 

Commission identifies explicitly only the construction-related air quality impacts as significant 

or insignificant. Id. 

As for impacts on air quality during project operation, the DEIS notes that impacts on air 

quality during operation would primarily result from emissions related to (1) the liquefaction 

trains and associated generators and flare systems of the terminal, (2) mobile emissions sources 

such as cars and trucks associated with the terminal facility, (3) LNG carriers and associated tugs 

 
23 See Amicus Brief In Support of Conservation Petitioners, Atlantic Coast Pipeline v. FERC, 

No. 18-1224 (D.C. Cir. 2018). Available at amicus-brief-ferc-approval-atlantic-coast-pipeline-

20190415.pdf (nrdc.org). 

https://www.nrdc.org/sites/default/files/amicus-brief-ferc-approval-atlantic-coast-pipeline-20190415.pdf
https://www.nrdc.org/sites/default/files/amicus-brief-ferc-approval-atlantic-coast-pipeline-20190415.pdf
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at the marine facility, and (4) emissions related to the above-ground pipeline. Id. In its 

conclusions of the operation-related air quality impacts, the Commission concludes that the 

Applicant’s air quality dispersion analysis indicates that the “ambient pollution concentrations 

that would result from [operational] emissions would not lead to any potential exceedance of air 

quality impact criterions.” Id.  

A core feature of NEPA-compliant EISs are significance assessments. When the 

Commission cannot determine significance, it must adequately explain why it cannot. Here, the 

Commission has failed to make a complete conclusion of significance or insignificance for an 

entire (and in this instance, the predominate) type of air quality impacts because it yet again 

wrongfully conflates attainment, or a project’s lack of a blatant Clean Air Act violation, with 

insignificance. DEIS at 5-381. This is not what NEPA mandates — the Commission must still 

explicitly conclude whether air quality impacts are significant or not. The public should not be 

left to infer the agency’s determination. 

Here, the Commission has failed to make an explicit significance determination (or to 

provide an explanation for why it cannot offer a significance determination) pertaining to 

operational air quality impacts.24 This failure is particularly troubling when considering that the 

Commission identified that results of Commonwealth’s modeling to determine source 

contribution in comparison with the NAAQS demonstrated that the modeled maximum impact 

plus background sources for 1-hour NO2 (229 micrograms per meter cubed [μg/m3]) exceeded 

the NAAQS of 188 μg/m3. Commonwealth conducted a source contribution analysis to 

determine whether the Project would contribute significantly to the modeled NAAQS 

 
24 Compare with construction-related impacts on local air quality where the Commission 

explicitly concludes that “construction-related impact on local air quality during construction of 

the Terminal and Pipeline would not be significant.” DEIS at 5-381. 
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exceedance. DEIS at 5-381. The Commission contextualizes this result and states that the 

“proportions of the exceedance concentrations attributable to the Project are very small,” as “the 

highest proportion of the Project contribution for 1-hour NO2 to an exceedance concentration is 

0.002 percent,” that “exceedances would still be predicted in the absence of the Project (i.e., the 

existing background emissions sources from LDEQ’s Emissions and Inventory Reporting Center 

are driving the NAAQS exceedances)” and Commonwealth’s “modeling analysis demonstrates 

that the proposed Project would have a minor (0.0002 percent) contribution to the modeled 

maximum impact.” Id. The Commission finally concludes that, “based on this small level of 

impact, [it does] not believe the Project would cause or contribute to the potential NAAQS 

exceedance.” 

Barring inference, this is not a conclusion of significance or insignificance. Id.  The 

Commission’s dismissal of impacts which (as modeled) would end in a 1-hour NO2 exceedance 

is troubling. The Commission’s conclusion that because an exceedance “would still be predicted 

in the absence of the Project” foregoes core principals of cumulative impacts analysis and 

reasoned environmental decision-making for the proposition that because a particular place, 

Parish or community already faces negative environmental outcomes, that further contributions 

to that negative impact (even if minor) are acceptable.25 This conclusion indicates that the 

Commission has neither taken a hard look at the air quality impacts of the Project, nor made a 

full and explicit significance determination for operational air quality impacts. 

VI. The Commission refuses to adequately consider the climate change implications 

of the Project. 

 

 
25 See Randolph, Ned. "Pipeline Logic and Culpability: Establishing a Continuum of Harm for 

Sacrifice Zones." Frontiers in Environmental Science 9 (2021). 
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The Commission continues to wrongfully shirk its responsibility and commitment to 

determine whether or not the Project’s greenhouse gas (GHG) contributions are significant or 

insignificant.26 DEIS at 4-363. At a minimum, the Commission has a duty to consider the 

environmental impacts associated with the construction and operation of the Commonwealth 

terminal. See Venture Global Calcasieu Pass, LLC, 166 FERC ¶ 61,144 (2019), at p. 2 (Comm’r 

LaFleur, concurring) (noting that the Commission “has the clear responsibility to disclose and 

consider the direct and cumulative impacts of the proposed LNG export facility, in order to 

satisfy our obligations under NEPA and Section 3 of the NGA. While the Commission continues 

to claim that it cannot, as articulated by then-Commissioner Glick in his dissent to the Jordan 

Cove certificate order (in which the Commission similarly refused to analyze project impacts on 

climate change27) the Commission could indeed take action: 

The Commission could, for example, select one methodology to inform its 

reasoning while also disclosing its potential limitations or the Commission could 

employ multiple methodologies to identify a range of potential impacts on climate 

change.  In refusing to assess a project’s climate impacts without a perfect model 

for doing so, the Commission sets a standard for its climate analysis that is higher 

than it requires for any other environmental impact. . . . [E]ven without any formal 

 
26 See DEIS at 4-363. “To date, Commission staff have not identified a methodology to attribute 

discrete, quantifiable, physical effects on the environment resulting from the Project’s 

incremental contribution to GHGs. Without the ability to determine discrete resource impacts, 

Commission staff are unable to assess the Project’s contribution to climate change through any 

objective analysis of physical impact attributable to the Project. Additionally, Commission staff 

have not been able to find an established threshold for determining the Project’s significance 

when compared to established GHG reduction targets at the state or federal level. This EIS is not 

characterizing the Project’s GHG emissions as significant or insignificant because the 

Commission is conducting a generic proceeding to determine whether and how the Commission 

will conduct significance determinations going forward.” 
27 Compare Commonwealth DEIS with Jordan Cove EIS at 4-850 (stating that “there is no 

universally accepted methodology to attribute discrete, quantifiable, physical effects on the 

environment to Project’s incremental contribution to GHGs” and “[w]ithout the ability to 

determine discrete resource impacts, we are unable to determine the significance of the Project’s 

contribution to climate change.”); see also Jordan Cove Energy Project, L.P., 170 FERC 

¶ 61,202 (2020), at P 262 (“The Commission has also previously concluded it could not 

determine whether a project’s contribution to climate change would be significant.”). 
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tool or methodology, the Commission can consider all factors and determine, 

quantitatively or qualitatively, whether the Project’s GHG emissions will have a 

significant impact on climate change.  After all, that is precisely what the 

Commission does in other aspects of its environmental review, where the 

Commission makes several significance determinations based on subjective 

assessments of the extent of the Project’s impact on the environment. The 

Commission’s refusal to similarly analyze the Project’s impact on climate change 

is arbitrary and capricious.28 

 

Until the Commission actually analyzes the Project’s significance and climate impacts, 

this DEIS and subsequently-issued EISs will be incomplete, insufficient, inconsistent with the 

mandates of NEPA and the APA, and will lead to uninformed decision-making under the NGA. 

The Commission also notes that staff have not been able to find an established threshold 

for determining a Project’s significance when compared to established GHG reduction targets at 

the state or federal level, and that the DEIS is not characterizing the Project’s GHG emissions as 

significant or insignificant because the Commission is conducting a proceeding to determine 

whether and how the Commission will conduct significance determinations going forward.29 

Quantifying the direct GHG emissions of the Project and merely noting the fact that the 

Commission is “undertaking a proceeding to identify and finalize and appropriate GHG 

significance threshold” does not cure the legal issues presented by the Commission’s failure to 

assess the significance of the Project’s GHG emissions. Essentially, the Commission is saying 

that it will continue to issue legally deficient EISs because it is still discussing how it should 

issue legally sufficient ones. If the Commission does not yet know how to assess an impact, the 

 
28 Jordan Cove Energy Project L.P., 170 FERC ¶ 61,202 (2020), at PP 14, 19 (Comm’r Glick, 

dissenting). 

29 See Order on Draft Policy Statements, 178 FERC ¶ 61,197 (2022). 
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solution is to wait to conduct that assessment until it can, not to continue to process applications 

under a system that it knows to be unlawful. 

When preparing its EISs and reviewing proposed projects under NGA Section 3, the 

Commission also cannot continue to defer climate analysis to DOE. DEIS at 4-363. This is 

especially as DOE has disclaimed authority to consider export-induced gas production and other 

effects occurring upstream of delivery of LNG to an export carrier.30 Commonwealth agrees that 

the Commission should consider the impact of its proposed project on global GHG emissions in 

deciding whether to approve the proposed terminal.31 The DEIS cannot logically consider 

Commonwealth’s asserted indirect or lifecycle benefits and conclude that the no-action 

alternative could require “potential end users make different arrangements to meet their needs,” 

all while wholly overlooking the Project’s corresponding harms. Climate change is real. At this 

pressing time, where meeting climate targets is imperative to ensuring a livable planet,32 the 

Commission and DOE simultaneously decline to consider the environmental impacts of the 

 
30 See DOE, Final Rule: National Environmental Policy Act Implementing Procedures, 85 Fed. 

Reg. 78,197-01, 78,198, 78,201 (Dec. 4, 2020). 

31 Amendment Application at 5-6, Accession No. 20210708-5004. 

32 See, Climate Change 2022: Mitigation of Climate Change, IPCC (Apr. 2022). Available at 

https://www.ipcc.ch/report/sixth-assessment-report-working-group-3/; Fourth National Climate 

Assessment, U.S. Global Change Research Program, U.S. GLOBAL CHANGE RESEARCH 

PROGRAM (Nov. 23, 2018). Available at https://nca2018.globalchange.gov/. See also Fiona 

Harvey, IPCC report: ‘now or never’ if world is to stave off climate disaster, THE GUARDIAN 

(Apr. 4, 2022), https://www.theguardian.com/environment/2022/apr/04/ipccreport-now-or-never-

if-world-stave-off-climate-disaster (“Jim Skea, a professor at Imperial College London and 

cochair of the working group behind the report, said: ‘It’s now or never, if we want to limit 

global warming to 1.5C. Without immediate and deep emissions reductions across all sectors, it 

will be impossible.’”). 

https://www.ipcc.ch/report/sixth-assessment-report-working-group-3/
https://nca2018.globalchange.gov/
https://www.theguardian.com/environment/2022/apr/04/ipccreport-now-or-never-if-world-stave-off-climate-disaster
https://www.theguardian.com/environment/2022/apr/04/ipccreport-now-or-never-if-world-stave-off-climate-disaster


Page 28 of 33 

 

authorizations they make.33  The Commission must consider the global GHG emissions of the 

Projects it authorizes. Consider CEQ’s recent comments on its reversal of changes made under 

the Trump administration to regulations implementing NEPA: 34 

CEQ is including direct, indirect, and cumulative effects as part of the definition of 

“effects” or “impacts” because they have long provided an understandable and 

effective framework for agencies to consider the effects of their proposed actions 

in a manner that is understandable to NEPA practitioners and the public. CEQ 

considers this approach to result in a more practical and easily implementable 

definition than the 2020 rule’s definition of “effects” that explicitly captures the 

indirect and cumulative nature of many environmental effects, such as greenhouse 

gas emissions or habitat fragmentation. Upon further evaluation of the rationale for 

the 2020 rule and the comments CEQ received on the NPRM, CEQ does not 

consider the tort law standards of “close causal relationship” and “but for” 

causation to be ones that provide more clarity or predictability for NEPA 

practitioners, agency decision makers, or the public. Furthermore, as discussed in 

this section, CEQ does not consider the existing case law interpreting the 1978 

definition of “effects” to require that the NEPA regulations limit agency discretion 

to identify reasonably foreseeable effects under such a standard. CEQ also is 

removing the potential limitations on consideration of temporally or geographically 

removed environmental effects, effects that are a product of a lengthy causal chain, 

and “effects that the agency has no ability to prevent due to its limited statutory 

authority or would occur regardless of the proposed action.” These qualifications 

may unduly limit agency discretion and stating them as categorical rules that limit 

effects analyses is in tension with NEPA’s directives to produce a detailed 

statement on the “environmental impact of [a] proposed action,” “any adverse 

environmental effects which cannot be avoided,” and “the relationship between 

local short-term uses of man’s environment and the maintenance and enhancement 

of long-term productivity.” 42 U.S.C. 4332(2)(C). Furthermore, this language 

could lead Federal agencies to omit from analysis or disclosure critical categories 

of reasonably foreseeable effects that are temporally or geographically removed, 

such as climate effects, frustrating NEPA’s core purpose and Congressional 

intent.35  

 

 

 
33 NRDC, Federal Agencies Play Hot Potato on LNG Emissions (Dec. 2020). Available at 

https://www.nrdc.org/experts/gillian-giannetti/federal-agencies-play-hot-potato-lng-emissions.  

34 87 Fed Reg. 23453. 

 

https://www.nrdc.org/experts/gillian-giannetti/federal-agencies-play-hot-potato-lng-emissions
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 While in this “Phase One,” CEQ has voiced its intention only to restore and revise NEPA 

to its pre-2020 language, CEQ (the agency whose interpretation of NEPA is entitled to 

substantial deference36) has articulated that reliance on tort standards can unduly limit agency 

discretion to engage in proper effects analyses, notably climate effects.  

VII. The Commission’s DEIS fails to take a hard look at impacts to chenier and 

vegetation, particularly given that the proposed Project will imperil the eastern 

black rail and other wildlife. 

 

The Commission concludes that Project impacts to cheniers and vegetation would not be 

significant. DEIS at 5-371, 5-372. As the Commission notes, chenier communities are of special 

concern in Louisiana. Id. Cheniers provide critical environmental services by acting as storm 

barriers, limiting the intrusion of saltwater and providing critically important stopover sites 

migratory birds, including the (somewhat-migratory) eastern black rail.37 DEIS at 5-371, 5-372, 

5-377. The eastern black rail is a federally-listed species, and per the ESA, triggers consultation 

responsibilities. The Chenier Plain, which stretches roughly 100 miles from Vermillion Parish to 

the Texas border, is home to particular populations of the black rail.38 The Project would be 

located entirely within the Chenier Plain, which is one of Louisiana’s largest Important Bird 

Areas (IBAs) with wetlands in the IBA being home to over 360 species of birds, including ducks, 

egrets, geese, rails, raptors, wading birds, and shorebirds. DEIS at 5-373.  

The Commission notes that the primary impact of the Project on vegetation (and 

therefore to wildlife) will be loss of wetlands habitat. DEIS at 4-340. In its cumulative impacts 

 
36 Andrus v. Sierra Club, 442 U.S. 347, 358 (1979); Nat’l Audubon Soc’y, 422 F.3d at 184. 

 
37 See Baruick, Tristan. The Secret Lives of Black Rails, and the Scientists Who Seek Them, 

AUDUBON.ORG (Feb. 13, 2019). Available at https://www.audubon.org/news/the-secret-lives-

black-rails-and-scientists-who-seek-them.  

 
38 Id. 

https://www.audubon.org/news/the-secret-lives-black-rails-and-scientists-who-seek-them
https://www.audubon.org/news/the-secret-lives-black-rails-and-scientists-who-seek-them
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analysis to Vegetation and Wildlife (4.13.2.4) the Commission states that the Project would lead 

to a total of 142 acres of vegetation being cleared during the construction and that over 98 

percent of the vegetation cleared would be wetland vegetation. DEIS at 4-339. After 

construction, 49.6 acres would be allowed to return to preconstruction vegetated conditions, and 

92.4 acres of wetland, chenier, slough and open water habitat will be permanently lost as a result 

of the Project, with a total of 13.3 acres representing chenier, specifically. DEIS at 4-340, 4-91. 

Despite this devastating and permanent loss for each of the species that will be impacted by the 

Project (including the black rail), the Commission found that migratory bird impacts would not 

be significant, and that the “Commonwealth LNG project would not significantly contribute to 

overall cumulative impacts on vegetation and wildlife.” DEIS at 4-340, 5-373. Throughout its 

conclusion section, the Commission references mitigation commitments from Commonwealth as 

the main reason for its findings that the Project would not represent a significant impact on 

migratory birds and wetland loss. DEIS at 5-372, 5-373.  

The Commission’s reliance on Commonwealth’s commitments to mitigate the severe 

harms of the Project to determine that the Project will not significantly impact species (either 

directly or through habitat destruction) minimizes the Commission’s own acknowledgement that, 

despite these commitments, the Project will lead to permanent destruction of land, species 

displacement, avoidance, and habitat loss. Id. Compensatory wetland mitigation plans and feral 

hog eradication cannot revive a black rail should a take occur, or restore the 92.4 acres of vibrant 

habitat that will be lost if the Commonwealth project were constructed. In its DEIS, the 

Commission gives short shrift to the importance of biodiversity, and the long-frame impacts that 
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habitat destruction creates.39 Additionally, as raised in Sec. I, supra, much of the mitigation 

identified in the DEIS centers on a 30-year life of the Project, and this is true for the 

Commission’s consideration of impacts to impacted chenier community. DEIS at 4-91.  

Finally, the failings of the Commission’s DEIS on vegetation, wetlands and species 

impacts are further compounded by the Commission’s failure to produce a genuine no-action 

alternative as explained above. The best form of mitigation of the significant species, wetlands 

and vegetation impacts that Commonwealth would cause is not compensatory mitigation, but 

avoidance of the proposed project itself.40 

 

CONCLUSION 

Adequate NEPA review is of critical importance to ensuring citizen participation and 

access to information. NEPA’s framework requires agencies to demonstrate (and reviewing 

courts to ensure) that they have taken the required “hard look.” Just as Commonwealth has failed 

to show that it is a necessary, just, or environmentally-sound Project, the Commission has also 

failed to show that its EIS has met the mandates of NEPA, the APA, and as applied, the NGA 

and the ESA.  

 

 
39 IPBES, Global assessment report on biodiversity and ecosystem services of the 

Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Services, (May 

2019). Available at https://doi.org/10.5281/zenodo.383167. 

 
40 See, e.g. EPA, Types of Mitigation under CWA Section 404: Avoidance, Minimization and 

Compensatory Mitigation. Available at https://www.epa.gov/cwa-404/types-mitigation-under-

cwa-section-404-avoidance-minimization-and-compensatory-mitigation. Consider in the context 

of the Clean Water Act § 404(b)(1): “the Army and EPA agree that these mitigation types are 

generally applied sequentially in the following order”: 1. Avoidance…2. Minimization…3. 

Compensatory Mitigation” (definitions omitted). 

https://doi.org/10.5281/zenodo.3831673
https://www.epa.gov/cwa-404/types-mitigation-under-cwa-section-404-avoidance-minimization-and-compensatory-mitigation
https://www.epa.gov/cwa-404/types-mitigation-under-cwa-section-404-avoidance-minimization-and-compensatory-mitigation
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Respectfully submitted this 23rd day of May, 2022, 

       /s/ Morgan A. Johnson 

Morgan A. Johnson    

 Staff Attorney     

 Natural Resources Defense Council 

  1152 15th Street NW 

  Suite 300 

  Washington, DC 20005 

 majohnson@nrdc.org  

       (202) 289-2399 
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