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UNITED STATES OF AMERICA 
BEFORE THE 

FEDERAL ENERGY REGULATORY COMMISSION 
 

Certification of New Interstate Natural Gas Facilities         Docket Nos. PL18-1-000 
               PL18-1-001 
 
Consideration of Greenhouse Gas Emissions in Natural         Docket Nos. PL21-3-000 
Gas Infrastructure Project Reviews           PL21-3-001 
 

REPLY COMMENTS OF PUBLIC INTEREST ORGANIZATIONS 

 The Public Interest Organizations1 offer the following reply comments regarding the 

Federal Energy Regulatory Commission (Commission or FERC)’s draft 2022 Natural Gas Policy 

Statement2 (2022 Certificate Policy) and 2022 Greenhouse Gas Policy Statement3 (GHG Policy) 

(collectively, the 2022 Policy Statements). These comments supplement the Opening Comments 

of Public Interest Organizations (2022 PIO Opening Comments),4 which generally support the 

2022 Policy Statements while recommending certain modifications and clarifications, and 

primarily reply to comments that oppose major aspects of the 2022 Policy Statements, including 

 
1 The Public Interest Organizations are: (1) Sustainable FERC Project; (2) Natural Resources Defense 

Council; (3) Earthjustice; (4) Environmental Defense Fund; (5) Food and Water Watch; (6) Sierra Club; (7) Public 
Citizen; (8) Western Environmental Law Center; (9) Allegheny-Blue Ridge Alliance; (10) Appalachian Mountain 
Advocates; (11) Friends of Buckingham; (12) Healthy Gulf; (13) Save Our Illinois Land; (14) Southern 
Environmental Law Center; (15) Tennessee Riverkeeper; (16) Yogaville Environmental Solutions; (17) 7 Directions 
of Service; (18) West Virginia Rivers Coalition; (19) Louisiana Bucket Brigade; (20) NJ Conservation Foundation; 
(21) Virginia Wilderness Committee; (22) Central Jersey Coalition Against Endless War; (23) Assateague Coastal 
Trust; (24) Energy Justice Network; (25) Preserve Montgomery County VA; (26) Protect Our Water Heritage 
Rights; (27) Rockfish Valley Investments; (28) Faith In Place; (29) Turtle Island Restoration Network; (30) Winyah 
Rivers Alliance; (31) Waterkeeper Alliance; (32) Chesapeake Climate Action Network; and (33) Evergreen Action. 

2 Certification of New Interstate Natural Gas Facilities, 178 FERC ¶ 61,107 (2022) (hereinafter 2022 
Certificate Policy). 

3 Consideration of Greenhouse Gas Emissions in Natural Gas Infrastructure Project Reviews (Interim), 
178 FERC ¶ 61,108 (2022) (hereinafter GHG Policy). 

4 “Opening Comments of Public Interest Organizations,” Accession No. 20220425-5433, Docket No. 
PL18-1-000 et al (hereinafter 2022 PIO Opening Comments). 
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comments filed by the owners and operators of interstate gas pipelines and the Interstate Natural 

Gas Association of America (INGAA) (collectively, Industry Commenters).5  

I. COMMENTS 

A. The Natural Gas Act Requires a True Public Need Analysis—Not a 
Rubberstamp Approval. 
 

The approach to determining whether public need exists outlined in the 2022 Certificate 

Policy represents a necessary and substantial improvement to current Commission practice 

(though, as discussed in the 2022 PIO Opening Comments, it can be further improved through 

certain modifications).6 However, Industry Commenters generally oppose these changes or 

demand modifications that would weaken the Commission’s analysis to such a point as to 

eliminate meaningful review of most applications.  

The justifications offered for the proposed modifications are notably inconsistent.7 For 

example, when clear standards would ensure approval of pipelines, such as a standard that 

precedent agreements are always sufficient evidence of need, the Industry Commenters insist 

that a clear standard, rather than a case-by-case analysis, is necessary for “administrative 

efficiency and regulatory certainty”; but when clear standards would make approval more 

 
5 While many Industry Commenters make similar arguments and several pipeline owners explicitly endorse 

INGAA’s comments , see, e.g., “Comments of Kinder Morgan, Inc.,” at 1–2, Accession No. 20220425-5490, 
Docket No. PL18-1-000 et al (hereinafter Kinder Morgan Comments), “Comments of National Fuel Gas Supply 
Corporation,” at 2, Accession No. 20220425-5530, Docket No. PL18-1-000 et al (hereinafter National Fuel 
Comments), there are also differences among them. These reply comments generally cite one or more particular 
comments that make the argument being discussed. 

6 2022 PIO Opening Comments, supra note 4, at 59–74.  

7 While this paragraph highlights instances where there are internal inconsistencies within individual 
comments, different Industry Commenters diverge even more sharply. For example, while INGAA argues that the 
Commission should consider evidence of state commission approval of the project as significant evidence in its 
favor, see “Comments of the Interstate Gas Association of America,” at 60–61, Accession No. 20220425-5448, 
Docket No. PL18-1-000 et al (hereinafter INGAA Comments), TC Energy Corporation argues that consideration of 
such evidence is inappropriate. “Comments of TC Energy Corporation,” at 39, Accession No. 20220425-5415, 
Docket No. PL18-1-000 et al (hereinafter TC Energy Comments). 
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difficult, such as a standard that affiliate precedent agreements alone will never be sufficient 

evidence of need, Industry Commenters argue that a case-by-case analysis is necessary and the 

Commission should eschew clear standards.8 Similarly, when consideration of end uses would 

support project approval, such as where a local distribution company (LDC) shipper can clearly 

demonstrate need, Industry Commenters demand that the Commission take that end use into 

account, even arguing that certain end uses should exempt proposed projects from further 

scrutiny; but when consideration of end use would require a pipeline applicant to provide 

evidence it would prefer not to provide, Industry Commenters assert that the Commission is 

prohibited from considering this evidence.9  

Likewise, when state laws, regulations, or policies support the development of a project, 

Industry Commenters explain that the Commission should consider that strong evidence in favor 

of a project’s approval; but when state laws, regulations, or policies are potentially inconsistent 

with a project, Industry Commenters argue that the Commission should ignore that 

 
8 Compare INGAA Comments, supra note 7, at 59 (“Under the Commission’s current approach, project 

sponsors know what they must do to demonstrate need, and this certainty is crucial to supporting investment in 
critical infrastructure projects.”) with id. at 61 n.216 (“The Commission should ‘determine how much additional 
evidence is required,’ if any, ‘on a case-by-case determination.’”). 

9 Compare INGAA Comments, supra note 7, at 60–61 (arguing that projects supported by affiliate 
precedent agreements need not be subject to additional scrutiny if they are for particular end-uses) with id. at 63–68 
(“The Commission’s Enabling Statutes, Restructuring Rules, and Regulations Prohibit Consideration of the End Use 
of Natural Gas”); compare “Initial Comments of the Natural Gas Supply Association and the Center for Liquefied 
Natural Gas on the Draft Updated Policy Statement on Certification of New Interstate Natural Gas Facilities,” at 24–
26, Accession No. 20220425-5406, Docket No. PL18-1-000 et al (hereinafter NGSA Comments) (arguing that 
projects supported by affiliate precedent agreements need not be subject to additional scrutiny if they are for 
particular end-uses) with id. at 30–31 (“The Commission should clarify that end-use is not a relevant factor in its 
determination of project need and that an inability to specify the end-use will not negatively affect the pipeline’s 
application.”). 



 

4 
 

inconsistency.10 This Humpty-Dumpty11 approach to regulation, where what matters is not the 

requirements of the Natural Gas Act (NGA), regulatory certainty, or the public interest, but 

instead that Commission policy be designed to appease the gas industry’s private desires, is not 

in any way reasoned decisionmaking. To comply with its legal obligations under the NGA, the 

Commission must implement the 2022 Certificate Policy with the modifications recommended in 

the 2022 PIO Opening Comments, rather than maintaining the rubberstamp approach to NGA 

Section 7 applications that has resulted in substantial overbuilding of the gas transportation 

system and repeated successful challenges in federal court.12 

a. The Status Quo Has Led to a Substantially Overbuilt System. 
 

Many Industry Commenters argue that it is unnecessary to change the Commission’s 

public need analysis.13 They point to the number of projects approved since the issuance of the 

1999 Certificate Policy14 as evidence that the system is working.15 However, the mere fact that a 

 
10 Compare “Comments of the American Gas Association,” at 27–28, Accession No. 20220425-5487, 

Docket No. PL18-1-000 et al (hereinafter AGA Comments) (“precedent agreements between LDCs and pipelines 
typically are undertaken pursuant to some form of oversight of state regulators designed to specifically assess 
whether the LDC’s gas supply decisions actually serve retail customers instead of being unnecessary capital 
expenditures. . . . The 2022 Draft Policy Statements should be revised so that precedent agreements that support an 
LDC customer’s need for capacity to meet its state-regulated service obligation are sufficient to demonstrate public 
need under the NGA.”) with id. at 27 n.96 (“The Commission should not pick and choose between the importance 
and desirability of precedent agreements by favoring those subject to state review over others.”). 

11 “‘When I use a word,’ Humpty Dumpty said in rather a scornful tone, ‘it means just what I choose it to 
mean — neither more nor less.’ ‘The question is,’ said Alice, ‘whether you can make words mean so many different 
things.’” Lewis Carroll, Through the Looking-Glass, and What Alice Found There (1872). 

12 2022 PIO Opening Comments, supra note 4, at 59–74. 

13 See, e.g., INGAA Comments, supra note 7, at 11, 60 (“As discussed herein, the Commission should 
make, at most, a limited set of discrete changes or clarifications.”); “Comments of Enbridge Gas Pipelines,” at 10, 
Accession No. 20220425-5451, Docket No. PL18-1-000 et al (hereinafter Enbridge Comments) (“The Commission 
should retain the 1999 Certificate Policy Statement”); TC Energy Comments, supra note 7, at 8. 

14 Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC ¶ 61,227 (1999), clarified, 90 
FERC ¶ 61,128 (2000), further clarified, 92 FERC ¶ 61,094 (2000) (hereinafter 1999 Certificate Policy). 

15 See, e.g., “Comments of Energy Transfer, LP,” at 55, Accession No. 20224025-5409, Docket No. PL18-
1-000 et al (hereinafter Energy Transfer Comments). 



 

5 
 

large number of projects have been approved does not demonstrate the success of a review 

process. A single federal employee armed with a rubber stamp could have approved just as many 

projects at a far lower cost. The key question is whether the public interest, as reflected by the 

NGA’s requirement that projects only be approved if they are “required by the present or future 

public convenience and necessity,”16 is being protected.  

In fact, rather than leading to the “the orderly development of plentiful supplies of … 

natural gas at reasonable prices,”17 the Commission’s practice of approving any project that can 

present precedent agreements has resulted in a substantially overbuilt interstate gas pipeline 

system, at significant cost to gas customers. As described in the 2022 PIO Opening Comments, a 

study published last month found that overbuilding has resulted in excess costs of more than 

$179 billion, with significant underutilization of capacity in most areas of the country.18 The 

Industry Commenters are correct that, measured by its ability to approve projects regardless of 

how flawed they are, the current process is a success (as demonstrated by the Commission’s 

approval of 99% of filed projects),19 but measured by its ability to protect the public interest, the 

current process is an utter failure. 

 

 

 
16 15 U.S.C. § 717f(e). 

17 NAACP v. FPC, 425 U.S. 662, 670 (1976) (emphasis added). 

18 Thuy Doan, Matthias Fripp, & Michael J. Roberts, Are We Building Too Much Natural Gas Pipeline? A 
comparison of actual US expansion of pipeline to an optimized plan of the interstate network, UHERO Working 
Paper No. 2022-2 (Apr. 25, 2022), available at https://rb.gy/fmdm5u (last accessed May 24, 2022).  

19 News Release, Rep. Raskin Releases Preliminary Findings Showing FERC Pipeline Approval Process 
Skewed Against Landowners (Apr. 28, 2020), https://rb.gy/ng6plz (last accessed May 24, 2022).  
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b. The More Robust Need Analysis Described in the 2022 Certificate Policy 
Is a Necessary Prerequisite to a Determination that a Proposed Project Is 
Required by the Public Convenience and Necessity. 
 

Industry Commenters who argue for continuation of the Commission’s current practice of 

relying solely on unexamined precedent agreements to determine need mischaracterize both the 

1999 Certificate Policy and court precedent. The 1999 Certificate Policy recognizes the potential 

need for a variety of evidence to demonstrate public need and states that “the evidence necessary 

to establish the need for the project will usually include a market study.”20  

The Environmental Defense Fund v. FERC21 (EDF) court found that the Commission’s 

order approving the Spire STL Pipeline was deficient on three separate grounds: first, “the 

Commission’s refusal to seriously engage with nonfrivolous arguments challenging the probative 

weight of the affiliated precedent agreement”; second, because “the Commission ignored record 

evidence of self-dealing”; and third, because the Commission “failed to seriously and thoroughly 

conduct the interest-balancing required by its own Certificate Policy Statement.”22 Therefore, 

complying with EDF requires not just that the Commission conduct further analysis in cases 

involving affiliate precedent agreements in areas with flat load, but rather that the Commission, 

at a minimum, engage with nonfrivolous arguments challenging the probative weight of 

precedent agreements and that the Commission conduct interest-balancing that includes detailed 

engagement with the proposed project’s benefits and adverse impacts. This is contrary to 

 
20 1999 Certificate Policy, supra note 14, at pp. 35–37, 50–54. 

21 Envtl. Def. Fund v. FERC, 2 F.4th 953 (D.C. Cir. 2021) (hereinafter EDF). 

22 Id. at 960. 



 

7 
 

suggestions by Industry Commenters that EDF is a narrow holding limited to extreme 

circumstances.23  

Furthermore, in their arguments that precedent agreements should be considered 

sufficient evidence of need, Industry Commenters ignore the NGA requirement that a proposed 

project only be approved if it “is or will be required by the present or future public convenience 

and necessity.”24 They instead suggest a test that might be described as one of entitled “corporate 

convenience and necessity”: as long as two companies, which may be affiliates, and may have 

been incorporated solely for the purpose of signing a precedent agreement, agree that 

development of a pipeline is in their interest, then it should be approved.25 But private desire and 

public need are not the same thing, and the NGA does not state that anyone who wants to build a 

pipeline is entitled to a certificate. Such an approach would be at odds with the NGA’s 

requirements and fails to recognize that the harm caused by the development of an unneeded 

project will not fall solely on the financially responsible developer and contract shippers. The 

public need for the project is a core element of the Commission’s balancing of benefits and 

adverse impacts.26 Therefore, if a project is approved based on precedent agreements where no 

true public need exists, harm will accrue not just to the corporations that face the financial 

impact of an unnecessary pipeline, but also to landowners, impacted communities, and the 

environment. Captive customers of LDCs that sign unwise precedent agreements are also likely 

to face harm in the form of increased rates. Because the harm that is caused by an unneeded 

 
23 See, e.g., INGAA Comments, supra note 7, at 58 (“Spire’s reach is intentionally narrow based the 

specific circumstances of the case”); see also “Comments of the American Petroleum Institute,” at 9, Accession No. 
20220425-5469, Docket No. PL18-1-000 (hereinafter API Certificate Comments). 

24 15 U.S.C. § 717f(e). 

25 See, e.g., INGAA Comments, supra note 7, at 56–60; Enbridge Comments, supra note 13, at 46. 

26 “Comments of Environmental Defense Fund, et al. under PL18-1,” at 22–23, Accession No. 20210528-
5071, Docket No. PL18-1-000 (hereinafter 2021 EDF Comments). 
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project will not be limited to financial sponsors of a project, the fact that those sponsors believe it 

is necessary cannot be sufficient evidence that it is required by the public convenience and 

necessity. Rather, to ensure that, as the NGA requires, the adverse impacts of a pipeline are not 

created in absence of an actual public need, the Commission must look behind precedent 

agreements to determine whether such a need exists. 

The risk of overbuilding is particularly stark, and requires focused Commission review, 

where the precedent agreements are with affiliates. The high returns available to interstate 

pipeline companies, as described in the comments of American Forest & Paper Association, 

Industrial Energy Consumers of America, and Process Gas Consumers Group,27 create a 

substantial incentive to exaggerate or manufacture project need, particularly where the costs of 

the project will be borne by captive LDC ratepayers. Industry Commenters who argue 

otherwise28 fail to address these incentives or the clear direction of the EDF court. 29 Puzzlingly, 

some commenters even suggest that precedent agreements with affiliate LDCs do not require 

additional scrutiny,30 even though the precedent agreement at issue in EDF was between the 

pipeline developer and an LDC affiliate.31  

The importance of looking behind precedent agreements in general, and affiliate 

precedent agreements in particular, is underscored by the comments filed by the Office of the 

Nevada Attorney General, Bureau of Consumer Protection (Nevada BCP) and the New Jersey 

 
27 “Comments of American Forest & Paper Association, Industry Energy Consumers, and Process Gas 

Consumers Group,” at 6, Accession No. 20220425-5273, Docket No. PL18-1-00 et al (“Pipelines continue to over-
earn their allowed returns as demonstrated in the NGSA ROE studies that have been performed on a rolling five-
year basis”). 

28 See, e.g., INGAA Comments, supra note 7, at 61; Enbridge Comments, supra note 13, at 48; National 
Fuel Comments, supra note 5, at 4–7.  

29 EDF, 2 F.4th at 960. 

30 See, e.g., AGA Comments, supra note 10, at 27; National Fuel Comments, supra note 5, at 5–6. 

31 EDF, 2 F.4th at 959–60. 



 

9 
 

Division of Rate Counsel, the only two commenters with a consumer protection mandate. Both 

support the public need analysis established in the 2022 Certificate Policy.32 In particular, the 

Nevada BCP explains that “the Public Utilities Commission of Nevada [] does not currently 

investigate whether an LDC needs expansion capacity from an interstate pipeline prior to the 

LDC executing a precedent agreement with an interstate pipeline, even when the precedent 

agreement is between affiliates,”33 contrary to Industry Commenters’ claims that the 

Commission need not look behind precedent agreements with LDCs because state commission 

review will be sufficient to protect customers.34 The Nevada BCP further explains that it has 

elected not to participate in certain dockets because, based on the Commission’s policy of not 

looking behind precedent agreements, it did not expect its arguments about the lack of project 

need to be considered.35 This demonstrates the importance of the Commission making a clear 

statement that it will consider all relevant evidence of project need. 

c. The Commission Has Clear Authority to Consider End Use. 
 

Contrary to assertions by some Industry Commenters,36 the Commission’s authority to 

consider end use as part of its NGA Section 7 public need analysis is well-established, including 

through the Supreme Court’s decision in Federal Power Commission v. Transcontinental Gas 

 
32 “Comments of the Office of the Nevada Attorney General, Bureau of Consumer Protection,” at 4, 

Accession No. 20220425-5076, Docket No. PL18-1-000 et al (hereinafter Nevada BCP Comments); “Comments of 
the New Jersey Division of Rate Counsel on Draft Updated Policy Statement,” at 1–2, Accession No. 20220425-
5308, Docket No. PL18-1-000 et al. 

33 Nevada BCP Comments, supra note 32, at 4. 

34 See, e.g., INGAA Comments, supra note 7, at 61; Enbridge Comments, supra note 13, at 48–49. 

35 Nevada BCP Comments, supra note 32 , at 13. 

36 INGAA Comments, supra note 7, at 63. 
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Pipe Line Corporation.37 Indeed, the Commission’s existing regulations require NGA Section 7 

applicants to file an exhibit that includes detailed information on customers, including the “end 

use to which each of [its large] industrial customers will put the gas” and the specific classes of 

LDC customers that will be served.38 While most recent NGA Section 7 applicants have failed to 

comply with this regulatory requirement,39 many nevertheless offer significant detail about the 

expected use of the proposed facilities in their certificate applications.40 Such information is key 

to determining whether actual public need exists. 

Consistent with their pattern of internal inconsistency, many Industry Commenters assert 

on one hand that the Commission lacks the authority to consider end use as part of its public 

need analysis, while on the other hand defending the Commission’s reliance on precedent 

agreements by discussing at length how particular end uses justify reliance on precedent 

agreements.41 This puzzling approach seems to suggest that the Commission can evaluate end 

uses in a generic sense, decide that pipelines have beneficial end uses in general, and on that 

basis decline to review the details of particular proposals. Such an approach would be wholly 

inconsistent with the NGA, which requires individualized review of proposed projects.42 

 
37 365 U.S. 1, 31 (1961) (“. . . the Commission did not abuse its discretion in considering, among other 

factors, those of end use, pre-emption of pipeline facilities and price in deciding that the public convenience and 
necessity did not require the issuance of the certificate requested.”). 

38 18 CFR § 157.14(a)(12) (emphasis added). 

39 2021 EDF Comments, supra note 26, at 27–28. 

40 See, e.g., Application of Spire STL Pipeline LLC for Certificates of Public Convenience and Necessity, 
at 8–9, Docket No. CP17-40 (Jan. 26, 2017) (“approximately 70 percent of the natural gas transported by Spire will 
be consumed by residential end-users for heating and other domestic purposes, and the remaining 30 percent will be 
consumed by commercial and industrial end-users for heating and various commercial and industrial applications 
and other purposes”); Application of PennEast Pipeline Company, LLC for Certificates of Public Convenience and 
Necessity and Related Authorizations, at 9–10, Docket No. CP15-558 (Sept. 24, 2015) (describing customers and 
end uses). 

41 Compare INGAA Comments, supra note 7, at 60–61 with id. at 63–68. 

42 15 U.S.C. § 717f(e). 
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Consideration of a project’s end use is also important to determining whether the asserted 

need for a project is consistent with state and local laws and regulations. A number of Industry 

Commenters acknowledge that state and local laws and regulations requiring decarbonization are 

relevant to the Commission’s consideration of NGA Section 7 applications.43 These commenters 

argue that additional capacity will need to be developed to support emission reductions. Given 

the overbuilt nature of the interstate pipeline system, it is not clear that such projects actually will 

be needed; but regardless, the only way the Commission could determine that a project is 

necessary to support state or local decarbonization requirements is through an analysis of the 

project’s end uses. The Commission should similarly consider whether a project’s end uses are in 

conflict with state or local decarbonization requirements. In particular, the Commission should 

consider whether state and local decarbonization requirements and related regulations will 

reduce gas demand such that the proposed facilities will be underutilized as state and local goals 

are achieved. Such factors have the potential to significantly reduce the benefits of the proposed 

facilities, as well as create additional adverse impacts as the facilities become underutilized and 

ultimately stranded assets. 

d. Existing Regulations Require Filing of Substantial Information on Project 
Need and End Use. 
 

As explained in the 2022 PIO Opening Comments, existing regulations regarding NGA 

Section 7 applications require the filing of a number of exhibits that include significant 

information on the need for and expected use of proposed projects.44 However, most applications 

fail to comply with the exhibit requirements and the Commission regularly approves applications 

 
43 INGAA Comments, supra note 7 , at 8–9; see also “Comments of Southern Company,” at 5–9, 

Accession No. 20220425-5240, Docket No. PL18-1-000 et al. 

44 18 CFR § 157.14. 
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without addressing this noncompliance.45 Industry Commenters argue that the 2022 Certificate 

Policy inappropriately imposes new filing requirements without updating the Commission’s 

regulations.46 These comments fail to address the existence of the exhibit requirements,47 which 

already require pipeline applicants to file most or all of the information necessary to determine 

project need under the framework described in the 2022 Certificate Policy. Reinvigorating these 

existing requirements, as recommended in the 2022 PIO Opening Comments, would ensure the 

Commission has the information needed to conduct a detailed need analysis. 

e. The Commission Must Act to Enhance Its Balancing of Benefits and 
Adverse Impacts. 
 

EDF also obligates the Commission to complete a more thorough analysis and 

comparison of the public benefits and adverse impacts of proposed facilities. The D.C. Circuit 

found that the Commission’s “cursory balancing of public benefits and adverse impacts was 

arbitrary and capricious” where the Commission’s order simply included an “ipse dixit” naming 

of the benefits and adverse impacts and a statement that the former exceeded the latter.48 

However, as described in the Environmental Defense Fund’s 2021 Comments, that sort of 

 
45 2021 EDF Comments, supra note 26, at 27–28. 

46 See, e.g., INGAA Comments, supra note 7, at 63–64, 68–69; Energy Transfer Comments, supra note 15, 
at 63–64; Enbridge Comments, supra note 13, at 118. 

47 For example, Energy Transfer cites 18 C.F.R. § 157.6(b) for the proposition that the Commission’s 
current regulations do not require the filing of information on end-use, see Energy Transfer Comments, supra note 
15, at 64, but fails to mention the exhibit requirements in 18 C.F.R. § 157.14(a), which, among other things, require 
filing of: “Names and locations of customer companies and municipalities, showing the number of residential, 
commercial, firm industrial, interruptible industrial, residential space-heating, commercial space-heating, and other 
types of customers for each distribution system to be served at retail or wholesale; and the names and locations of 
each firm and interruptible direct industrial customer whose estimated consumption totals 10,000 Mcf or more in 
any calendar month or 100,000 Mcf or more per year together with an explanation of the end use to which each of 
these industrial customers will put the gas.” 18 C.F.R. § 157.14(a)(12)(i) (emphasis added). 

48 EDF, 2 F.4th at 973, 976. 
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cursory, ipse dixit statement is all that the Commission has offered in a number of recent pipeline 

approvals.49  

A proper balancing analysis would include all demonstrated benefits and adverse impacts 

associated with a proposed project. For example, if, as Spire argues in its comments, a project 

will reduce rates for LDC customers, that would constitute a benefit that should be considered.50 

However, Spire’s assertion that a more thorough review of NGA Section 7 applications would 

increase costs to LDC ratepayers is puzzling, particularly given that its own project, for which 

the Commission’s approval was vacated due to its “Ostrich-like”51 review, was not expected to 

create savings.52 Determining whether a project is in the public interest necessarily requires 

project-specific, factual analysis of whether a pipeline applicant has demonstrated the need for 

and benefits of their project—not unsupported blanket assertions.  

B. The Natural Gas Act and the National Environmental Policy Act Mandate 
that the Commission Consider Upstream and Downstream Effects. 
 

In order to conduct an adequate and balanced weighing of the projects it reviews, the 

Commission must collect and analyze information on the full range of costs and benefits. This 

includes the robust assessment of need discussed in Section A, supra, as well as a detailed 

review of environmental factors, including climate change. The National Environmental Policy 

Act (NEPA) requires that all reasonably foreseeable effects of FERC-jurisdictional projects be 

assessed and the Commission has for too long arbitrarily excluded or given short-shrift to the 

 
49 2021 EDF Comments, supra note 26, at 22–23. 

50 “Comments of Spire Inc.,” at 4–5, Accession No. 20220425-5498, Docket No. PL18-1-000 et al 
(hereinafter Spire Comments). 

51 EDF, 2 F.4th at 975. 

52 Id. 
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real and predictable costs of gas infrastructure, including climate change and environmental 

justice (EJ) impacts. The NGA requires that the Commission balance all costs and benefits, 

including environmental factors, in making its broad—albeit not unbounded—determination of 

whether a project is required by the public convenience and necessity. Contrary to the claims by 

their opponents, the steps taken in the 2022 Policy Statements are entirely consistent with, and 

indeed required by, NEPA and the NGA. The Commission is not seeking to regulate issues or 

sources outside of its statutory authority—it is seeking to adopt a more balanced and lawful 

review of projects that are clearly under its authority to approve or deny. Without at least the 

changes contemplated in the 2022 Policy Statements, the Commission’s approvals will keep 

being struck down as inconsistent with NEPA and/or the NGA and will continue to plunge 

previously-approved projects into uncertainty while unjustly inflicting harm on communities and 

the environment. Continued adherence to the 1999 Certificate Policy benefits no one. 

a. NEPA Requires that the Commission Consider All Reasonably 
Foreseeable Effects of a Project. 
 

The changes proposed in the 2022 Policy Statements are needed to make the 

Commission’s reviews consistent with NEPA. Opponents of those changes rely on arguments 

that are inconsistent with binding NEPA law, as well as internally inconsistent with many of 

those same commenters’ other arguments.  

First, opponents of the 2022 Policy Statements wrongly try to argue that the Commission 

cannot consider indirect and cumulative effects of the projects it reviews, because it does not 

regulate those effects. As the Public Interest Organizations and many others53 have demonstrated 

 
53 See, e.g., “Comments of Legal Scholars Supporting FERC’s Authority to Consider Climate Impacts in 

Certification Proceedings Under Section 7 of the Natural Gas Act,” at 24–25, Accession No. 20220425-5445, 
Docket No. PL18-1-00 et al (hereinafter Legal Scholar Comments). 
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across many rounds of comments, the relevant question is not whether the Commission has the 

authority to regulate upstream and downstream effects, but whether it could stop those effects by 

denying an NGA Section 7 application.54 The Public Interest Organizations and many others also 

have explained in detail how Industry Commenters and others wrongly read critical NEPA case 

law, including the Supreme Court’s decision in Department of Transportation v. Public Citizen55 

(Public Citizen). Notably, the Council on Environmental Quality (CEQ) has rejected that 

incorrect reading and made clear that NEPA reviews must include consideration of direct, 

indirect, and cumulative effects that are the reasonably foreseeable results of the Commission’s 

approval of a project.56 And although opponents of the 2022 Policy Statements’ changes 

continue to ignore clear case law that is not to their liking, Sierra Club v. FERC57 (Sabal Trail) 

and its progeny remain binding on the Commission, as FERC cannot pick and choose which 

cases it wishes to follow.58 The Environmental Protection Agency’s (EPA) comments further 

confirm its view that “both upstream and downstream GHG emissions are clearly reasonably 

foreseeable and are indirect impacts of NGA Section 7 projects.”59 

 
54 See 2022 PIO Opening Comments, supra note 4, at 22–32. 

55 541 U.S. 752 (2004). See also Legal Scholars Comments, supra note 53, at 24–28.  

56 See 40 CFR § 1508.8. CEQ has concluded that Public Citizen dealt with “a unique context in which an 
agency had no authority to direct or alter an outcome.” 87 Fed. Reg. 23465. CEQ found, consistent with the 
discussion in the 2022 PIO Opening Comments, that NEPA exempts agency from analyzing impacts only where 
“requiring [the agency] to consider the environmental impacts of those operations as effects of its action violate the 
‘rule of reason,’ because the consideration would not fulfill NEPA’s purpose of information the decision maker.” Id. 
(quoting Public Citizen at 768-69). 

57 867 F.3d 1357 (D.C. Cir. 2017) (hereinafter Sabal Trail). 

58 2022 PIO Opening Comments, supra note 4, at 22-32. In addition, and contrary to statements made by 
commentators such as INGAA, it is not legally relevant that one Commissioner believes that Sabal Trail may be 
challenged in the Supreme Court. See INGAA Comments, supra note 7, at 28 (citing GHG Policy, supra note 3, at P 
30 (Danly, Comm’r, dissenting)). No such challenge has been filed, let alone been granted a petition for certiorari. 
And idle speculation about what the Supreme Court may or may not do is an insufficient basis for treating the 
opinion of an Article III federal Circuit Court as null and void. 

59 “Comments of the U.S. Environmental Protection Agency,” at 5, Accession No. 20220426-5037, Docket 
No. PL21-3-000 (EPA GHG Comments). EPA goes further and calls on the Commission to conduct a full lifecycle 
analysis of emissions in the liquefied natural gas (LNG) context as well. Id. at 5–6. Particularly given that the 
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Second, opponents of the Commission reviewing the indirect effects of its projects ignore 

that their positions are entirely at odds with standard practices in place across a host of other 

federal agencies. For example, when the Federal Aviation Administration (FAA) considers 

whether to authorize funding for an airport, its NEPA review considers how that decision will 

affect traffic in the area.60 The FAA cannot directly regulate traffic flows, but it nevertheless 

must assess the reasonably foreseeable traffic effects that will arise from the FAA’s choice of 

whether to authorize the airport, how large to allow the airport to be, and where to site the 

airport. Information about these indirect traffic effects is relevant, not because the FAA can 

control road traffic directly, but because the information should influence the agency’s decision 

whether to approve the proposal, one of its alternatives, or none at all. Many other agencies 

across the federal government similarly have been required to review indirect effects of 

jurisdictional projects when they do not have any authority to regulate those effects but where 

information on those reasonably foreseeable indirect effects will inform the agency’s approval 

processes.61  

Third, arguments that information about upstream and downstream effects is unknowable 

or overly speculative are inconsistent with applicants’ claims that their projects are needed and 

consistent with the public interest (see also Section A, supra). Every applicant must demonstrate 

that its project is needed and applications often are replete with claims that capacity is required 

 
Department of Energy continues to disclaim its authority over the indirect emissions associated with LNG 
infrastructure, 85 Fed. Reg. 78197 (Dec. 4, 2020), it is imperative the Commission fill the regulatory gap. 

60 See, e.g., FAA, FEIS Chicago O’Hare International Airport at 5.3 (July 29, 2005), available at 
https://rb.gy/chxdty (last accessed May 24, 2022). 

61 See Friends of the Earth v. Haaland, 2022 WL 254526, *19 (D.D.C. Jan. 27, 2022) (requiring the Bureau 
of Ocean Energy Management to consider the effect of its decisionmaking on foreign consumption and emissions); 
WildEarth Guardians v. Zinke, 368 F. Supp. 3d 41, 73–74 (D.D.C. 2019) (requiring the Bureau of Land 
Management to consider the climate change impacts of oil and gas leases); WildEarth Guardians v. Zinke, No. CV 
17-80-BLG-SPW-TJC, 2019 WL 2404860, *6 (D. Mont. Feb. 11, 2019) (requiring the Office of Surface Mining to 
consider the impacts of coal transportation resulting from its approval of a mining plan). 
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by particular regions, projects, and markets.62 Indeed, if the gas being transported in a project 

would be produced and consumed with or without the project, then how can an applicant 

establish need? Industry Commenters also have made much of the care and consideration given 

prior to the formation of the precedent agreements that have historically formed the basis for 

showing that a project is needed.63 These statements are not consistent with attempts to 

simultaneously claim that the sources and end uses of a project’s gas are often unknown. Nor is it 

consistent for industry to try to claim credit for the alleged climate benefits provided by the 

overall gas system64 while denying that the costs from that same system can reasonably be 

known and assessed. Industry cannot have it both ways. The 2022 Policy Statements provide a 

necessary and long-overdue course correction to ensure that the full scope of project effects is 

considered in accordance with NEPA. 

b. The NGA Requires that the Commission Review a Project’s Indirect 
Effects and Balance the Costs and Benefits of those Effects in its Decision 
Whether to Approve the Project under the NGA. 
 

As the Public Interest Organizations and others have discussed in great detail, the NGA 

not only does nothing to undermine the Commission’s obligation to review upstream and 

downstream effects under NEPA, but it also requires that the Commission weigh information 

about those effects in its determination of whether to approve or deny a project. Although 

 
62 See, e.g., Kern River Gas Transmission Co., 179 FERC ¶ 61,121 (2022), at P3 (adopting the applicant’s 

claim that the project intended to supply gas to the Intermountain Power Project power plant in Delta, Utah); ANR 
Pipeline Co., 179 FERC ¶ 61,122 (2022), at P 1(adopting the applicant’s claim that increased capacity would be 
delivered into ANR’s Market 7 Area in Wisconsin); see also Columbia Gas Transmission, Application for Moore-
Dorchester Optimization Project (filed Apr. 19, 2022), Accession No. 20220419-5351 (alleging that project will 
provide additional capacity to Dominion Energy South Carolina, Inc. at a delivery point in Charleston, SC). 

63 See, e.g., API Certificate Comments, supra note 23, at 5. 

64 See, e.g., AGA Comments, supra note 10, at 12–17; API Certificate Comments. supra note 23, at 10. 
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Industry Commenters very clearly do not want climate change effects to be included in the 

Commission’s review, the reasons they provide to justify that position are meritless. 

Opponents of the 2022 Policy Statements wrongly characterize the Commission’s 

inclusion of upstream and downstream emissions in its review as an expansion of the 

Commission’s authority that would transform the Commission into an environmental regulator.65 

The 2022 Policy Statements, however, do nothing of the sort. The Commission is not seeking to 

regulate upstream or downstream greenhouse gas emissions66 or the facilities that emit them. 

There is a stark difference between having the ability to directly regulate an entity—defined as 

governing or directing according to law67—and reviewing the effects of an activity as part of a 

decision whether to approve a jurisdictional facility. There is no suggestion in the 2022 Policy 

Statements that the Commission is seeking to exert any direct power over third-party upstream or 

downstream facilities68 and no suggestion that the Commission seeks to usurp EPA’s role in 

regulating greenhouse gas emissions.69 The Commission, like many federal agencies that do not 

directly regulate climate change but are charged more broadly with ensuring the consistency of 

their actions with the public interest, is merely seeking to collect information on and consider the 

climate change effects of the jurisdictional projects they review.70  

 
65 See, e.g., “Comments of the State of Louisiana et al,” at 3, Accession No. 20220426-5036, Docket No. 

PL18-1-000 et al (hereinafter Louisiana Comments). 

66 See, e.g., Enbridge Comments, supra note 13, at 15. 

67 See Merriam-Webster, Regulate, available at https://www.merriam-webster.com/dictionary/regulate. 

68 Cf. Louisiana Comments, supra note 65, at 4. 

69 Cf. id.; Enbridge Comments, supra note 13, at 15. 

70 E.g., Friends of the Earth v. Haaland, 2022 WL 254526, *19 (D.D.C. Jan. 27, 2022) (requiring the 
Bureau of Ocean Energy Management to consider the effect of its decisionmaking on foreign consumption and 
emissions); WildEarth Guardians v. Zinke, 368 F. Supp. 3d 41, 73–74 (D.D.C. 2019) (requiring the Bureau of Land 
Management to consider the climate change impacts of oil and gas leases); WildEarth Guardians v. Zinke, No. CV 
17-80-BLG-SPW-TJC, 2019 WL 2404860, *6 (D. Mont. Feb. 11, 2019) (requiring the Office of Surface Mining to 
consider the impacts of coal transportation resulting from its approval of a mining plan).  
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The NGA clearly vests the Commission with the responsibility for approving only NGA 

Section 7 projects that are required by the “public convenience and necessity.”71 The Supreme 

Court has held that the factors the Commission must include in that determination encompass the 

environmental costs and alleged benefits of projects,72 even though “environmental concerns” 

are not specifically included in the NGA. As climate change is an environmental concern, the 

NGA does not foreclose consideration of climate change impacts as part of the determination of 

whether a project is required by the public convenience and necessity and the decision whether 

to approve or deny a project.73 There is no rational basis for concluding that the NGA’s failure to 

explicitly list climate change or indirect emissions in its text would give the Commission license 

to ignore the existential threat climate change poses to the public when making a determination 

under the Act.74 Indeed, although opponents of the 2022 Policy Statements persist in ignoring 

this reality, the courts have made it very clear that the Commission “is a ‘legally relevant cause’ 

of the direct and indirect environmental effects of pipelines it approves—even where it lacks 

jurisdiction over the producer or distributor of the gas transported by the pipeline”75 and that 

these effects include the impacts of projects’ indirect emissions on climate change.76  

 
Furthermore, as previously outlined in the 2022 PIO Opening Comments, the Commission is well within its 

authority to mitigate the emissions reasonably related to FERC-jurisdictional projects. 2022 PIO Opening 
Comments, supra note 4, at 27–32, 41–42. 

71 15 U.S.C. § 717f(e). 

72 NAACP v. FPC, 425 U.S. 662, 670 n.6 (1976); NAACP v. FPC, 520 F.2d 432, 441-42 (D.C. Cir. 1975), 
vacated and remanded on other grounds, 425 U.S. 662 (1976) (collecting cases and outlining that environmental 
concerns “are the proper concern for the Commission.”). FERC regulations also have long-required applicants to 
submit detailed information about the “impact of the proposal on the human environment and natural resources.” 
18 C.F.R. § 380.3 (b)(2); see also id. §§ 157.14(a)(7), 380.3, 380.12. 

73 Cf. AGA Comments, supra note 10, at 21–23; INGAA Comments, supra note 7, at 1; see also TC 
Energy Comments, supra note 7, at 9–28; Energy Transfer Comments, supra note 15, at 35–37. 

74 Cf. INGAA Comments, supra note 7, at 17–18. 

75 Birckhead v. FERC, 925 F.3d 510, 520 (D.C. Cir. 2019) (hereinafter Birckhead). 

76 E.g., Food & Water Watch v. FERC, 28 F.4th 277, 288 (D.C. Cir. 2022); Vecinos Para El Bienestar de la 
Comunidad Costera v. FERC, 6 F.4th 1321, 1329 (D.C. Cir. 2021); Sabal Trail, 867 F.3d at 1373–74; see also 
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Moreover, the NGA does not limit the Commission to considering only economic factors 

in making its determinations under the Act.77 Had Congress wanted to limit the Commission’s 

consideration to purely economic factors, it could and would have said so. But instead, it used 

broader language that has long been interpreted to include balancing the full range of costs of a 

project against the full range of benefits. Making sure that the full range of environmental costs 

and benefits are weighed does not make the Commission an environmental regulator: it makes 

the Commission a more rational and fair-minded decision-maker. 

In addition, it also is incorrect that the Commission’s consideration of the costs of 

upstream and downstream sources infringes on state power.78 The comments filed by the State of 

Louisiana and other states (Louisiana) wrongly argue that by considering the greenhouse gas 

implications of a project, and potentially denying a project on that basis, the Commission 

improperly seeks to exert power over what energy generation mix each state selects.79 But 

Louisiana’s interpretation of the division of power under the NGA is at odds with how the Act 

works in practice. The Commission’s exercise of its authority under the NGA has always had the 

 
Birckhead, 925 F.3d at 518–21 (outlining numerous concerns the D.C. Circuit has identified with the Commission’s 
climate reviews). 

INGAA overstates the applicability of National Cable & Telecommunications Association v. Brand X 
Internet Services, 545 U.S. 967 (2005), as inviting the Commission to reverse course and adopt policy statements 
that contradict the D.C. Circuit’s interpretation of NGA Section 7 in the Sabal Trail case. See INGAA Comments, 
supra note 7, at 20. A court’s prior construction of a statute should not be overturned when it arises from a holding 
that clearly interprets the meaning of a statute. See Brand X, 545 U.S. at 982–83. While INGAA and others 
minimize the importance of the Sabal Trail court’s clear interpretation of Section 7 to its holding, the court’s 
conclusion that NGA Section 7 instructs the Commission to consider adverse environmental effects like climate 
change is central to the court’s rejection the Commission’s NEPA analysis that refused to consider downstream 
greenhouse gas emissions. See Sabal Trail, 867 F.3d at 1373 (“Congress broadly instructed the agency to consider 
the public convenience and necessity when evaluating applications to construct and operate interstate pipelines. 
FERC will balance the public benefits against the adverse effects of the project, including adverse environmental 
effects.”). 

77 Cf. Kinder Morgan Comments, supra note 5, at 3. 

78 Louisiana Comments, supra note 65, at 8. 

79 See id. 
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potential to indirectly affect state power generation decisions.80 For example, if a pipeline was 

proposed to power an electric generating unit in Louisiana that would cause costs to skyrocket 

for customers in Texas, the Commission could deny the application and thus impact Louisiana’s 

energy choices. Similarly, if a pipeline proposed to serve Virginia’s gas distribution system 

would pose a high safety risk to the people or resources of West Virginia, the Commission could 

deny the application under its NGA Section 7 balancing test. Moreover, as is noted in Section A, 

supra, Louisiana’s argument is at odds with those made by opponents of having the Commission 

consider climate change by factoring state and local climate mandates and goals into its decision-

making. In short, the Commission retains full authority over NGA projects, no matter what the 

state might wish to do with the gas once it is delivered downstream.  

What the 2022 Policy Statements rightly seek to correct for is the imbalance that has 

existed for years in how the Commission has reviewed projects. While project proponents have 

been more than happy to tout the alleged environmental benefits of gas, they have been unwilling 

to acknowledge its costs. In order to protect the public interest and fulfill its duty under the 

NGA, the Commission must take this pro-industry thumb off the scale and conduct a fair and 

even weighing of the full scope of gas projects’ effects.  

C. The Commission Was Justified In Establishing a 100,000 Tons Per Year 
Significance Threshold. 
 

With regards to the determination of a project’s significance for Environmental Impact 

Statement (EIS) purposes, the Commission was justified in its establishment of a 100,000 tons 

per year (tpy) threshold for greenhouse gas emissions, despite protestation from Industry 

 
80 See Federal Power Comm'n v. Transcontinental Gas Pipe Line Corp, 365 U.S. 1 (1961) (upholding the 

denial of a certificate based on the proposed end use). 
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Commenters such as Enbridge.81 Agencies are given broad discretion in making a scientific or 

technical determination, such is the case here with determining emission significance.82 In this 

instance, the Commission must determine the significance of a project’s emissions and is 

employing a bright-line standard requiring rigorous review of high emitting projects while 

allowing a large portion of all projects to avoid such heightened review due to their 

comparatively minimal emissions. Such a standard demonstrates a balancing of priorities by the 

Commission by using this threshold to look critically on infrastructure, like compressor station 

upgrades and new pipelines, while requiring lesser review for maintenance or replacement-

oriented projects like metering stations.  

Other agencies, such as EPA, have implemented such bright-line standards and have had 

such practices upheld by federal courts.83 In fact, the Commission bases its 100,000 tpy threshold 

upon the professional expertise of EPA and its assertion that, above that threshold, projects have 

a significant lifetime impact on the global concentration of greenhouse gases and below that 

level, regulation would become too ubiquitous and unwieldy. The Commission’s choice of 

threshold indicates that it understands that above the 100,000 tpy point, EPA deems a project’s 

emissions so significant as to require permitting under the Clean Air Act and is simply following 

the expertise of the one federal agency that is actually empowered to make such determinations 

 
81 Enbridge Comments, supra note 13, at 69–99. 

82 Balt. Gas & Elec. Co. v. Nat. Res. Def. Council, 462 U.S. 87, 103 (1983).  

83 Prevention of Significant Deterioration and the Title V Greenhouse Gas Tailoring Rule, 75 Fed. Reg. 
31514 (June 3, 2010); Util. Air Regul. Grp. v. EPA, 573 U.S. 302, 320 (2014) (allowing for regulation of greenhouse 
gas emissions from sources with 100,000 tpy of CO2 equivalent greenhouse gases when facilities are permitted for 
other reasons). 
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on air pollution significance. Moreover, that same agency characterized the Commission’s 

actions as “reasonable.”84 

The Commission must make an emission significance determination; the 100,000 tpy 

threshold is the most judicially stable point at which to set a clear standard. Such a reasoned 

threshold is significantly more rigorous than the alternatives of deciding ad hoc and on an 

individual basis what exactly constitutes significant emissions for purposes of NEPA—a practice 

much more vulnerable to judicial reversal due to the inherently variable and capricious nature of 

such a review. As such, the Commission’s proposal smartly aligns with a clear number 

established by the federal government’s foremost environmental regulator while ensuring that it 

also complies with Supreme Court precedent on that threshold volume, thus providing for a more 

legally durable standard than anything else proposed by Industry Commenters (which would 

prefer the Commission disregard all greenhouse gas emissions and their significance). 

Further, INGAA wrongly contests the Commission’s presumption that new infrastructure 

increases greenhouse gas emissions over a pre-project baseline, arguing that oftentimes gas is 

used to replace more carbon-intensive fossil fuels.85 But as the D.C. Circuit has concluded, “the 

mere possibility that a project’s overall emissions calculation will be favorable because of an 

‘offset ... elsewhere’ does not ‘excuse[ ]’ the Commission ‘from making emissions estimates’ in 

the first place.”86 In addition, INGAA’s talking points about the emission benefits of gas 

compared to other fossil fuels continues to ignore the effect that leakage of methane (a 

 
84 EPA GHG Comments, supra note 59, at 4 (“EPA believes the rationale presented by the Commission for 

the initial presumptive assessment of potential significant impacts from GHG emissions, in the context of section 3 
and 7 of the NGA, is reasonable, considering the addition of case-specific analysis (e.g., some projects with lower 
emissions levels may warrant an EIS based on project specific considerations).”). 

85 INGAA Comments, supra note 7, at 2. 

86 Birckhead, 925 F.3d at 518–19. 



 

24 
 

greenhouse gas with a near-term warming effect 86 times more potent than carbon dioxide) has 

across the entire supply chain. While EPA has estimated a 1.4% leakage rate for gas, a recent 

peer-reviewed study conducted by academic experts at Harvard University, SRON Netherlands 

Institute for Space Research, Georgia Institute of Technology, and the Environmental Defense 

Fund found that 3.7% of gas produced in the Permian Basin leaked into the atmosphere.87 That 

leakage rate, found through extensive field testing by a panel of academic experts, invalidates 

claims of gas’s climate friendliness since, at that leakage rate, gas’s emissions benefits vanish 

compared to other fossil fuels on a 20-year timescale.88 Ultimately, INGAA’s plea to consider 

gas as a climate-friendly alternative fuel does not stand up when accounting for supply chain 

emissions. Moreover, unless a project is meant specifically to replace existing gas infrastructure 

without increasing capacity, the Commission should consider all new gas infrastructure as 

increasing greenhouse gas pollution since the vast majority of projects are expressly for 

increasing gas capacity; this has been demonstrated by the drastic increase in gas usage over the 

past 15 years. 

D. The Commission Properly Incorporates Environmental Justice into its 
Natural Gas Act Public Interest Balancing. 
 

In the 2022 Certificate Policy, the Commission thoroughly outlined the concept of EJ and 

the web of authorities that underpin the Commission’s mandate to analyze, address, and mitigate 

EJ effects.89 Despite the Commission’s explanation (and the fact that EJ and socioeconomics 

 
87 Zhang, Y., et al, Quantifying methane emissions from the largest oil-producing basin in the United States 

from space, Science Advances Vol. 6, Issue 6498 (Apr. 22, 2020), https://doi.org/10.1126/sciadv.aaz5120 (last 
accessed May 24, 2022).  

88 Wigley, T.M.L., Coal to gas: the influence of methane leakage, Climatic Change, Vol. 108, Art. 601 
(Aug. 26, 2011), https://doi.org/10.1007/s10584-011-0217-3 (last accessed May 24, 2022) (“When gas replaces 
coal… [t]he overall effects on global-mean temperature over the 21st century, however, are small.”). 

89 2022 Certificate Policy, supra note 2, at P 16. 
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analysis have been a longstanding requirement of project reviews90), the Institute for Energy 

Research suggests that “environmental justice is not a scientific term or a statutory term, it is a 

political term” and that “[t]he vague notion of environmental justice is entirely subjective.”91 

This remarkable assertion is easily rebutted by a lengthy body of law, decades of widely-

available academic study, and documented history spanning over half a century,92 but it is also 

refuted by the overwhelming majority of comments in the dockets, including by many Industry 

Commenters. The comments filed demonstrate a wide recognition that EJ is of critical 

importance, and that in issuing the 2022 Policy Statements, the Commission has taken a 

meaningful step forward to correct its past failings on EJ analyses.93  

Regarding the intersection between EJ and greenhouse gas mitigation, Spire suggests “the 

cost associated with any such [greenhouse gas] mitigation will fall disproportionately on this 

nation’s most vulnerable communities,” and that consumers in EJ communities “will be 

disproportionately harmed by policies in the Draft GHG Policy Statement as currently 

formulated.”94 Positively, as implied by its comment, Spire agrees that EJ is an imperative 

concern for the Commission and presumably acknowledges that NGA Section 7 public interest 

balancing includes EJ. We also agree with Spire that affordability and reliability are critically 

important factors, and as Commissioner Phillips notes, “reliability, affordability and 

 
90 See, e.g., FERC, Guidance Manual for Environmental Report Preparation, https://rb.gy/d1s1ba (last 

accessed May 24, 2022).  

91 “Comment of the Institute for Energy Research,” at 2, Accession No. 20220426-5048, Docket No. PL18-
1-000 et al (hereinafter IER Comments). 

92 See, e.g., Clifford Villa, No “Box to be Checked” : Environmental Justice in Modern Legal Practice, 
30.2 NYU ENVTL. L.J. 157 (2022), available at https://rb.gy/tpfaj1 (last accessed May 24, 2022); U.S. EPA, 
Environmental Justice Timeline, available at https://rb.gy/mddgk4 (last accessed May 24, 2022). 

93 See, e.g., INGAA Comments, supra note 7, at 78–81; see generally “Comment of WEACT for 
Environmental Justice,”, Accession No. 20220505-5010, Docket No. PL18-1-000 (hereinafter WEACT Comments); 
Enbridge Comments, supra note 13, at 114–17. 

94 Spire Comments, supra note 50, at 4–5. 
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sustainability” are “top priorities.”95 But contrary to Spire’s suggestion, ensuring proper 

greenhouse gas mitigation is entirely compatible with improving reliability, and moreover, 

proper greenhouse gas mitigation is legally required.96 Further, failure to mitigate the greenhouse 

gas effects of FERC-jurisdictional projects means that emissions—and their harmful health 

effects, which disproportionally harm already-burdened communities—will be left unaddressed. 

Spire’s comments also serve as a reminder that the Commission must move forward 

swiftly in adopting a true, holistic “all relevant factors” approach to determining project need 

(see Section A, supra). Spire has repeatedly demonstrated its willingness to sacrifice 

affordability and consumer confidence for profit.97 Captive consumers (particularly vulnerable 

consumers and consumers facing high energy burdens) should not be saddled with the costs of 

unneeded and unlawful infrastructure solely to enrich project sponsors. By moving away from 

undue reliance on precedent agreements to establish need for a project, the Commission is 

ensuring future sponsors will not engage in self-dealing and is protecting future consumers. 

Regarding public outreach, a number of commenters suggest that the Commission 

provide additional clarification as to how industry should solicit community input.98 We support 

greater clarity in this area; the Commission must provide clear expectations as to when and how 

project applicants should engage with communities, and it should ensure that applicants furnish 

accurate and best-available information when preparing their applications and resource reports. 

However, as identified by WEACT for Environmental Justice (WEACT), “[t]he Commission 

 
95 FERC, FERC Open Access Podcast: Meet Commissioner Willie Phillips, https://rb.gy/jsjgmk (last 

accessed May 24, 2022). 

96 See 2022 PIO Opening Comments, supra note 4, at 27–32, 41–42. 

97 See Mario Ariza, The $287 Million Pipeline No One Needed? How Spire’s Ambitions Almost Left St. 
Louis Without Heat, THE INTERCEPT (Apr. 27, 2022),  https://rb.gy/ypb0x3/ (last accessed May 24, 2022). 

98 See, e.g., Enbridge Comments, supra note 13, at 9; INGAA Comments, supra note 7, at 81. 
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cannot rely on project developers, who will likely do the bare minimum and have a vested 

interest in getting their proposed projects approved. FERC must do its due diligence to identify 

potential affected environmental justice communities and ensure that it independently and 

accurately assesses cumulative impacts and conducts environmental justice reviews.”99 

Ultimately, it is the Commission’s legal duty to ensure EJ impacts are adequately identified and 

appropriately scoped. As suggested by WEACT, the Commission must “put guardrails in its final 

policy statements to ensure that future configurations of the Commission ensure that there are 

robust environmental justice reviews and adequate consideration of climate change impacts[.]”100 

Energy Transfer remarkably argues that a certificate could not be rejected solely on EJ 

grounds.101 This view (which oversimplifies and under-contextualizes the Commission’s 

conclusion) contravenes the basic tenets of the NGA—when a project is not required to serve the 

public convenience and necessity, that project must be denied. Thus, where a project’s impacts 

are so detrimental to EJ communities such that they tip the scale against the public interest, that 

project must be denied. In underscoring this basic principle, the 2022 Certificate Policy does not 

create a new paradigm. Despite some commenters’ wish that the Commission continue to 

rubberstamp their proposals (see Section A, supra), the framework laid out in the NGA and 

reiterated in the 2022 Certificate Policy renders that wish legally indefensible.  

Lastly, INGAA suggests that the Commission should consider “the [p]ositive [e]ffects” 

(ad valorem/property taxes, and other economic factors) “of the [p]roject under [r]eview on 

[e]nvironmental [j]ustice [c]ommunities” and suggests that the 2022 Policy Statements focus 

 
99 See WEACT Comments, supra note 93, at 7. 

100 Id. at 8. 

101 Energy Transfer Comments, supra note 15. at 61–62 (“The interests of ‘landowners’ or ‘environmental 
justice communities’ do not provide a lawful basis to reject a certificate”). 
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“exclusively on the negative impacts on environmental justice communities arising from 

industrial development.”102 We appreciate that INGAA acknowledges that industrial 

development can negatively affect EJ communities, and we agree that the Commission should be 

considering both the positives and negatives associated with a proposed gas project. However, 

INGAA’s request to the Commission is redundant: in its NEPA reviews, NGA Section 3 

authorizations and NGA Section 7 certificates, the Commission routinely considers job impacts, 

ad valorem/property taxes, and other economic factors related to proposed projects. Often these 

factors have received outsized consideration by the Commission, while EJ harms have been 

ignored, overlooked, or intentionally minimized, all to the detriment of EJ communities.103  

As advocates and courts have raised (and as the Commission clearly acknowledges in the 

2022 Certificate Policy), EJ harms have not been sufficiently assessed by the Commission in its 

application of the 1999 Certificate Policy. Rather than accepting INGAA’s invitation to doubly 

consider the potential positive EJ effects of a proposed project, the Commission should simply 

begin adequately assessing, considering, and mitigating EJ harms. The framework the 

Commission has laid out provides a positive step towards fulfilling its EJ obligations under 

NEPA, the NGA, and the Administrative Procedure Act. 

 

 

 

 
102 See INGAA Comments, supra note 7, at 78–81. 

103 See, e.g., Gillian Giannetti, Three Lessons Learned from the Axed Atlantic Coast Pipeline, (July 6, 
2020), available at https://rb.gy/ttmygl (last accessed May 24, 2022); Walter Wuthmann, Federal energy regulators 
let Weymouth compressor permit stand, WBUR, (Jan. 20, 2022), available at https://rb.gy/m2cc8c (last accessed 
May 24, 2022). 
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E. The Commission Is Correct to Propose a Broad Review of Landowner 
Impacts. 
 

EPA is correct to recognize that “economic impacts do not sufficiently account for the 

full scope of impact on landowners[.]”104 Land is inherently unique and non-fungible; the parcel 

at issue was chosen with intention, both by the landowner and the pipeline applicant. Forcibly 

taking away someone’s property can have profound mental, emotional, and physical effects. As 

commenter Mary Wildfire notes, “[t]aking someone’s land against their will through eminent 

domain often means taking their peace of mind with it, and their peaceful retirement.”105 Further, 

divesting landowners of their property can fundamentally alter the character of the community. 

For these reasons, “it is appropriate for the Commission to consider the pipeline applicant’s plans 

to minimize the use of eminent domain, address landowner concerns, and negotiate respectfully, 

equitably, and in good faith with landowners”106 as part of its NGA Section 7 impact analysis. 

However, it is not only the landowners whose land is taken via condemnation who are 

harmed. Even in the best circumstance, when the pipeline applicant acts in good faith and seeks 

to find a resolution that satisfies all parties, it is important to remember that only one party has 

come to the table voluntarily. Specifically, the pipeline applicant wants to build a pipeline, and 

the landowner is being forced to negotiate over something that was previously unequivocally 

theirs. While the industry likes to tout the fact that most parcels are sold via contract,107 in a 

pattern of internal inconsistency, they ignore the imbalance at the bargaining table. Many 

 
104 “Comments of the U.S. Environmental Protection Agency,” at 5, Accession No. 20220425-5328, 

Docket No. PL18-1-000. The Commission itself has acknowledged this point. See 2022 Certificate Policy, supra 
note 2, at P 81 (quoting Limiting Authorizations to Proceed with Construction Activities Pending Rehearing, Order 
871-B, 175 FERC ¶ 61,098 (2021), at P 47 (“‘the harm to an individual from having their land condemned is one 
that may never be fully remedied, even in the event they receive their constitutionally-required compensation.’”)). 

105 See “Comment of Mary Wildfire,” at 1, Accession No. 20220404-5025, Docket No. PL18-1-000. 

106 Id. 

107 E.g., INGAA Comments, supra note 7, at 72. 
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landowners settle not because they want to, but because they have to; they have no other 

practical or financial option. Given the Commission’s record of approving projects, it is rational 

for a landowner to conclude that failing to settle only delays the inevitable, may result in less 

compensation, and will certainly result in higher legal costs. Accordingly, it is insufficient for the 

Commission to only look at the effects of condemnation when evaluating landowner impacts.  

One concern raised by Industry Commenters is that the Commission’s proposed 

landowner reforms lack specificity.108 We support the Commission providing clearer guidance, 

including codifying a pipeline applicant’s obligations to landowners. For example, INGAA 

repeatedly highlights its “Commitment to Landowners” pledge.109 Similarly, the Texas Pipeline 

Association argues that the Commission’s proposed landowner reforms are a “solution in search 

of a problem” as its members “have traditionally sought ways to work with rather than against 

affected communities and landowners, inter alia by conducting negotiations with affected 

persons and by engaging in cooperative exploration of ways that planned construction and 

routing might be adjusted to minimize the impact a project would have on our neighbors.”110 

Williams further notes that it is “confident that [its] current practices align well with the 

 
108 E.g., Louisiana Comments, supra note 65, at 11; NGSA Comments, supra note 8, at 6–7; AGA 

Comments, supra note 10, at 33; IER Comments, supra note 91, at 2; Enbridge Comments, supra note 13, at 4–5, 
64. 

109 INGAA Comments, supra note 7, at 7; “Comments of the Interstate Natural Gas Association of 
America,” at Attachment, pp. 1-4, Accession No. 20180725-5182, Docket No. PL18-1-000. We appreciate 
INGAA’s stance on this issue given the condescension toward landowners expressed by other commenters, e.g., IER 
Comments, supra note 91, at 2 (implying that landowner accusations that pipelines have acted in bad faith are 
disingenuous), or the incredible implication by Energy Transfer that the Commission cannot consider landowner or 
EJ impacts as part of a NGA Section 7 balancing analysis. Energy Transfer Comments, supra note 15. at 61–62 
(“The interests of ‘landowners’ or ‘environmental justice communities’ do not provide a lawful basis to reject a 
certificate”). 

110 “Comments of the Texas Pipeline Association,” at 4, Accession No. 20220425-5430, Docket No. PL18-
1-000 et al. 
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Commission’s expectations with respect to landowners[,]”111 and TC Energy declares that its 

companies “always negotiate in good faith and are willing to work with landowners where 

possible to make route modifications that are beneficial to the landowner.”112 

At the outset, if pipeline applicants are consistently following these best practices, one 

wonders why the industry is so concerned about the Commission considering them in its 

reviews. If this truly is a “solution in need of a problem,” there should be little fear in the 

Commission taking steps to ensure that these commitments actually occur. One possibility is that 

the industry prefers the current status quo because it can tout its commitments to landowners 

without actually facing any consequences for actions that fall below this standard. As many of us 

noted in 2018, pledges such as INGAA’s outline “good baseline expectations for negotiating 

with the community,” but they lack “any accountability. An industry pledge—without anything 

to ensure that it will happen—is meaningless.”113 

Similarly, some commenters argue that the Commission’s proposals are an attempt to 

penalize the industry for using its statutory right of eminent domain114 or to give reticent 

landowners a veto over a project they oppose.115 This is incorrect. We recognize that eminent 

domain may sometimes be necessary. As the Commission stated in 1999, “[i]t may not be 

possible to acquire all the necessary right-of-way by negotiation. However, the company might 

minimize the effect of the project on landowners by acquiring as much right-of-way as 

 
111 “Consolidated Comments of the Williams Companies, Inc.,” at 6, Accession No. 20220425-5508, 

Docket No. PL18-1-000 et al. 

112 TC Energy Comments, supra note 7, at 62. 

113 “Supplemental Comments of the Public Interest Organizations,” at 15, Accession No. 20181026-5143, 
Docket No. PL18-1-000. 

114 E.g., Kinder Morgan Comments, supra note 5, at 35. 

115 E.g., “Comments of Boardwalk Pipeline Partners, LP,” at 9, 88, Accession No. 20220425-5413, Docket 
No. PL18-1-000 et al. 
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possible.”116 The Commission’s 2022 Certificate Policy builds on the 1999 Certificate Policy’s 

foundation to recognize that, as noted above, minimization of eminent domain does not fully 

capture landowner impacts nor does it ensure that a pipeline applicant has acted in good faith.   

Last, as mentioned in previous comments, the Commission must not forget the 

relationship between a faulty public interest review and adverse landowner impacts. Approving 

projects that are not needed, only to see them canceled later, injures landowners. It harms them 

economically, it harms them mentally, and it can harm them physically. Commenter William 

Limpert, an Atlantic Coast Pipeline landowner, highlights this reality:117 

I cannot fully describe the horror and pain experienced by my wife and I during our 
four year struggle against FERC and the ACP. We ultimately sold our retirement 
home and property because we could not live with the pipeline close to our home, 
and FERC continually bent the rules in favor of the ACP. We were certain that our 
property would be severely damaged, and made unlivable for us due to ACP 
construction and operation. Less than 100 days after selling our property the ACP 
announced they were canceling the project.…  I will never be able to fully recover 
from that horrific experience. I think about it every day. It has very negatively 
impacted my mental health, and the stress may have impacted my physical health 
as well. 
 

The Commission’s attempts to better respect people like William Limpert should be celebrated. 

II. CONCLUSION 

The undersigned organizations once again appreciate the opportunity to offer comments 

on the 2022 Policy Statements. We remain dedicated to ensuring that the Commission institutes a 

certificate review policy that provides regulatory certainty, legal durability, and protections for 

vulnerable communities and the environment. 

 

 

 
116 1999 Certificate Policy, supra note 14. 

117 “Comments of William Limpert,” at 4–5, Accession No. 20220425-5253. Docket No. PL18-1-000. 
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