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CERTIFICATE AS TO PARTIES, RULINGS UNDER REVIEW, 
AND RELATED CASES 

 
I. Parties and Amici Curiae 

A. Petitioners 

The Petitioners in this case are Sierra Club and Natural 

Resources Defense Council. 

Petitioner Sierra Club, a corporation organized and existing under 

the laws of the State of California, is a national nonprofit organization 

dedicated to the protection and enjoyment of the environment. Sierra 

Club is a non-governmental corporate party with no parent corporation, 

and there are no publicly held corporations that have a ten percent or 

greater ownership in Sierra Club. 

Petitioner Natural Resources Defense Council is a not-for-profit 

corporation organized under the laws of the State of New York. Natural 

Resources Defense Council is a non-governmental corporate party with 

no parent corporation, and there are no publicly held corporations that 

have a ten percent or greater ownership in Natural Resources Defense 

Council. 
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B. Respondents 

The Respondents in this case are: Chris Wright, in his official 

capacity as Secretary of Energy, United States Department of Energy; 

and the United States Department of Energy. 

C. Intervenors 

Intervenor for Respondent is Venture Global CP2 LNG, LLC 

(“Venture Global”).  

D. Amici Curiae 

No individuals or entities have sought leave to participate as 

amicus curiae. 

II. Rulings Under Review 

Petitioners challenge the following orders of the Department of 

Energy: 

A. Venture Global CP2 LNG, LLC, Final Order Granting Long-

Term Authorization to Export Liquefied Natural Gas to Non-

Free Trade Agreement Nations, DOE/FECM Order No. 5264-A, 

DOE Docket No. 21-131-LNG (Oct. 21, 2025) (“Authorization 

Order”), CP20048 [JA___–___]. 
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B. Venture Global CP2 LNG, LLC, Order Denying Request for 

Rehearing of Final Order Granting Long-Term Authorization to 

Export Liquefied Natural Gas to Non-Free Trade Agreement 

Countries, DOE/HGEO Order No. 5264-B, DOE Docket No. 21-

131-LNG (Mar. 26, 2026) (“Rehearing Order”) CP20051 [JA___–

___]. 

Petitioners also petition for review of the following final rule 

promulgated by the Department of Energy: 

C. Department of Energy, National Environmental Policy Act 

Implementing Procedures, 85 Fed. Reg. 78,197 (Dec. 4, 2020) 

(modifying 10 C.F.R. Part 1021, Subpt. D, App. B, Categorical 

Exclusion B5.7) (“Exclusion Rule”), DOE0001 [JA___–___]. 

III. Related Cases 

Counsel for Petitioners do not believe that there are any 

currently-pending cases related to this case within the meaning of D.C. 

Circuit Rule 28(a)(1)(C). 

Travis Dardar et al. v. FERC, D.C. Cir. No. 24-1291 (argued 

March 24, 2026), concerns the Federal Energy Regulatory Commission’s 

authorization of the infrastructure that would be used to effectuate the 
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exports authorized by the Department of Energy order challenged here. 

This Court historically has not treated cases challenging Commission 

and Department of Energy orders relating to the same project as 

related. See Sierra Club v. FERC, D.C. Cir. No. 14-1275 and Sierra 

Club v. U.S. Dept. of Energy, D.C. Cir. No. 15-1489 (both concerning the 

Freeport LNG project); accord Center for Biological Diversity v. FERC, 

D.C. Cir. No. 20-1379 and Sierra Club v. U.S. Dept. of Energy, D.C. Cir. 

No. 20-1503 (both concerning the Alaska LNG project).  

/s/ Nathan Matthews  
Nathan Matthews 
EARTHJUSTICE 
180 Steuart St., #194330 
San Francisco, CA 94105 
415-217-2183 
nmatthews@earthjustice.org 
 
Counsel for Petitioner Sierra Club 
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INTRODUCTION 

This case involves the Department of Energy’s (“DOE”) decision to 

approve proposed liquefied natural gas (“LNG”) exports from the new 

CP2 LNG terminal in Louisiana. CP20048 [JA___] (“Authorization 

Order”). DOE claimed that it could meet its National Environmental 

Policy Act (“NEPA”) obligations for this approval by relying on a 2020 

categorical exclusion (the “Exclusion Rule,” DOE0001 [JA___]) rather 

than preparing a project-specific NEPA document. The Exclusion Rule 

is unlawful, and DOE’s authorization CP2’s exports violates the 

Natural Gas Act (“NGA”) and NEPA.  

Both the Exclusion Rule and the Authorization Order constitute a 

sharp departure from DOE’s prior practice. From 2012 (when DOE first 

approved LNG exports from the lower-48 states) through 2024, DOE’s 

practice was to wait for the Federal Energy Regulatory Commission 

(“FERC”) to complete NEPA review for the terminal that would be used 

to effectuate exports, and then to adopt FERC’s Environmental Impact 

Statement (“EIS”) to inform DOE’s own decisionmaking. See, e.g., Sierra 

Club v. DOE, 867 F.3d 189, 195 (D.C. Cir. 2017) (“Freeport II”). 

Throughout this time, DOE supplemented FERC’s analyses with 
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studies on exports’ broader impacts, including quantitative estimates of 

greenhouse gas emissions and qualitative discussion of the other 

impacts of gas production. Id.  

The Exclusion Rule’s conclusion, affirmed and relied upon in the 

Authorization Order here, that DOE could forgo these analyses was 

unlawful and consequential. DOE unlawfully concluded that the only 

environmental effects it was required to consider were effects of ship 

traffic, and DOE arbitrarily concluded that shipping’s effects were 

insignificant. 

DOE’s conclusion that it had no authority, and thus no obligation, 

to consider effects of LNG terminals is contradicted by clear statutory 

text and a decade of precedent from this Court. Because DOE is the 

only agency empowered to consider the big picture of the terminal and 

exports, it is imperative that DOE do so.  

The Exclusion Rule’s conclusion that indirect effects related to gas 

production (effects “upstream” of the exports) and end use 

(“downstream” of exports) are wholly unforeseeable is rebutted by the 

fact that DOE has itself foreseen them, in analyses both before and 

after the Exclusion Rule. Nor did the Supreme Court’s recent decision 
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in Seven County Infrastructure Coalition v. Eagle County, 605 U.S. 168 

(2025), relieve DOE of its NEPA and NGA obligations to assess these 

indirect effects: the NGA requires DOE to consider impacts on gas 

supply and price, DOE justified its authorization in large part on its 

conclusion that the authorization would result in additional gas 

production and use, and no other agency has comparable authority to 

address these issues.  

Specifically, the Authorization Order relied on DOE’s 2024 study 

updating DOE’s analysis of the effects of LNG exports. This study 

affirmed DOE’s prior findings that exports spur additional gas 

production, and that this production minimizes the extent to which 

exports increase gas prices. CP20062 at 10 [JA___], CP20253 at S-36 

[JA___]. But this study also evaluated environmental impacts, including 

concluding that LNG exports would cause a net increase in global 

greenhouse gas emissions, based on DOE’s analysis of the extent to 

which LNG displaces renewable energy sources. CP20253 at S-41 

[JA___]. DOE has never considered this increase in evaluating whether 

LNG exports are contrary to the public interest. DOE’s refusal to 

consider this aspect of its own study was arbitrary. And the Exclusion 
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Rule would mean that DOE would not know if, in the future, those 

foreseeable impacts increase further beyond what DOE has previously 

estimated. While previously-predicted indirect environmental effects 

did not persuade DOE to deny export applications, that does not mean 

that DOE would find current or future effects to be acceptable here. 

Finally, the Exclusion Rule’s conclusion that ship traffic has 

insignificant impacts rested on basic analytic errors. DOE concluded 

that LNG vessels’ impact will be insignificant because to date LNG 

vessels have constituted a small proportion of total U.S. ship traffic. But 

DOE has approved additional volumes of exports that will require far 

more ship traffic than occurred in the years the Exclusion Rule 

considered, and DOE must consider that this traffic is concentrated in 

the Gulf of Mexico, rather than distributed nationwide. 

DOE’s conclusion that LNG export authorizations can 

categorically be determined to be insignificant rested on improperly 

excluding most impacts from analysis and failing to take a hard look at 

the few impacts DOE agreed that it must consider. The Exclusion Rule 

was therefore arbitrary, as was the Authorization Order DOE issued in 

reliance thereon. The Court should vacate both and remand to DOE. 
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JURISDICTION 

The NGA, 15 U.S.C. § 717r(b), provides this Court with 

jurisdiction over challenges to DOE’s decisions under NGA section 3, 15 

U.S.C. § 717b, including the Authorization Order challenged here. 

Petitioners timely sought rehearing of this Order on November 20, 

2025, CP20049 [JA___–___], which was denied by operation of law on 

December 19, 2025. CP20050 [JA___–___]. This petition for review was 

timely filed on February 17, 2026. 15 U.S.C. § 717r(b). On March 26, 

2026, before submitting the administrative record to this court, DOE 

issued an order addressing the merits of Petitioners’ rehearing request. 

Rehearing Order [JA___–___]. The Authorization and Rehearing Orders 

are both now before this Court. Cent. Hudson Gas & Elec. Corp. v. 

FERC, 138 F.4th 531, 534 (D.C. Cir. 2025). Petitioners’ challenge to the 

Authorization Order also provides the Court with jurisdiction over 

Petitioners’ as-applied challenge to the Exclusion Rule. N.L.R.B. Union 

v. Fed. Lab. Rels. Auth., 834 F.2d 191, 195–96 (D.C. Cir. 1987) (allowing 

as-applied challenge to rule finalized seven years prior, despite 60-day 

statute of limitations, for claim that rule conflicts with statute being 

implemented). 
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The NGA also provides this Court with jurisdiction over the facial 

challenge to the Exclusion Rule. Although this rule itself is not an 

“order issued” in a “proceeding under” the NGA, 15 U.S.C. § 717r(b), 

and thus is not within the literal text of the NGA’s judicial review 

provision, the Exclusion Rule can only be applied in orders that are 

exclusively reviewable under this provision. Thus, even if in other 

contexts a rule promulgating a categorical exclusion could be subject to 

independent review in district court, here the rule “inhere[s] in the 

controversy,” and courts of appeals have exclusive jurisdiction over the 

rule itself.1 See City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 

336 (1958); see also Bohon v. FERC, 37 F.4th 663, 665 (D.C. Cir. 2022), 

cert. granted, judgment vacated, 143 S. Ct. 1779 (2023), and judgment 

reinstated, 92 F.4th 1121 (D.C. Cir. 2024) (explaining that City of 

Tacoma applies to NGA jurisdiction); City of Rochester v. Bond, 603 

F.2d 927, 934–35 (D.C. Cir. 1979); accord City of Tacoma, Washington v. 

 
1 In an abundance of caution, Petitioners anticipate filing a protective 
complaint challenging the Exclusion Rule in district court before the 
statute of limitations runs out.  
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FERC, 460 F.3d 53, 76 (D.C. Cir. 2006) (reviewing facial challenge to 

Biological Opinion in petition for review of FERC licensing order). 

Consolidated review would also serve judicial efficiency. The 

Exclusion Rule and the Authorization Order applying it “aris[e] from a 

common factual background and address[] a common question of law,” 

and thus “should be reviewed in a comprehensive and coherent fashion 

. . . in the court of appeals.” Shell Oil Co. v. FERC, 47 F.3d 1186, 1195 

(D.C. Cir. 1995). Accord Waterkeeper All. v. Env’t Prot. Agency, 853 F.3d 

527, 533 (D.C. Cir. 2017). 

The February 17, 2026, challenge to the Exclusion Rule was 

timely filed within six years of the rule’s enactment, 28 U.S.C. 

§ 2401(a), and within 60 days of the DOE order applying it, 15 U.S.C. 

§ 717r(b). 

 

STATUTES AND REGULATIONS 

Cited statutes, regulations, and guidance appear in an addendum. 
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ISSUES FOR REVIEW 

1. Was the Exclusion Rule’s conclusion that DOE had no NEPA 

obligations to consider terminal impacts unlawful where that 

conclusion rested on interpreting the NGA to vest authority over 

terminals directly and exclusively with FERC, but where the clear 

statutory language vests authority over terminals with DOE; this 

Court has repeatedly held that such authority is vested with DOE; 

and DOE’s partial delegation of this authority to FERC explicitly 

retained authority to disapprove FERC’s decisions? 

 

2. Was the Exclusion Rule’s conclusion that DOE had no NEPA 

obligations to consider effects relating to production and use of 

exported gas arbitrary, where: 

 

a. The Exclusion Rule stated that those effects were 

unforeseeable, but DOE had in fact foreseen upstream and 

downstream effects, both quantitatively and qualitatively, 

both before and after publication of the Exclusion Rule; 
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b. The Authorization and Rehearing Orders argued that, under 

Seven County, DOE had no obligation to consider upstream 

and downstream effects, but the NGA requires DOE to 

consider impacts on gas supply and price despite DOE’s lack 

of regulatory authority over those issues, DOE’s 

authorization depends on DOE’s analyses and conclusions 

about additional gas production and use, and no other 

agency has comparable authority to address these issues? 

 

3. Was the Exclusion Rule’s conclusion that impacts of vessel traffic 

would be insignificant arbitrary where DOE based this conclusion 

on past circumstances that do not reflect current levels of 

authorized exports, and where DOE looked at nationwide ship 

traffic while ignoring that LNG export traffic is concentrated in 

the Gulf of Mexico?  
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STATEMENT OF THE CASE 

I. LEGAL FRAMEWORK 

A. Natural Gas Act 

The NGA has the “principal aim[s]” of “encouraging the orderly 

development of plentiful supplies of natural gas at reasonable prices 

and protecting consumers against exploitation at the hands of natural 

gas companies,” with the “subsidiary purposes” of addressing 

“conservation, environmental, and antitrust issues.” Minisink Residents 

for Env’t Pres. & Safety v. FERC, 762 F.3d 97, 101 (D.C. Cir. 2014) 

(citation modified). See also NAACP v. Fed. Power Comm’n, 425 U.S. 

662, 669–70 (1976). 

This case centers on section 3 of the NGA, 15 U.S.C. § 717b(a), 

which prohibits unauthorized import or export of natural gas. Section 3 

provides that export authorization shall be granted “unless . . . the 

proposed exportation . . . will not be consistent with the public interest.” 

15 U.S.C. § 717b(a). Exports to nations with particular sorts of free 

trade agreements (“FTA”) (ones requiring “national treatment for trade 
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in natural gas”)2 are automatically deemed consistent with the public 

interest. 15 U.S.C. § 717b(c). Exports to non-FTA nations—which make 

up the vast majority of U.S. LNG exports, infra page 29—require an 

“individual adjudication” as to whether exports are consistent with the 

public interest. Authorization Order at 25 [JA___]. 

Section 3 also provides authority over the export infrastructure. 

Until 2005, courts interpreted this authority to be inherent in the 

section 3(a) authority to impose “necessary or appropriate” 

“modification” and “terms and conditions” on the export authorization 

itself. 15 U.S.C. § 717b(a); see Distrigas Corp. v. Fed. Power Comm’n, 

495 F.2d 1057, 1064 (D.C. Cir. 1974). In 2005, Congress amended the 

NGA to explicitly provide authority over “the siting, construction, 

expansion, or operation of an LNG terminal.” Energy Policy Act of 2005, 

Pub. L. No. 109-58, § 311 (codified at 15 U.S.C. § 717b(e)(1)). 

When enacted, the NGA vested authority in the now-defunct 

Federal Power Commission. 15 U.S.C. § 717a(9) (defining 

 
2 These are Australia, Bahrain, Canada, Chile, Colombia, Dominican 
Republic, El Salvador, Guatemala, Honduras, Jordan, Mexico, Morocco, 
Nicaragua, Oman, Panama, Peru, Republic of Korea, and Singapore. 
Rehearing Order at 2 n.7 [JA___]. 
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“Commission”). In 1977, Congress dissolved that body and transferred 

the bulk of its authority to DOE. 42 U.S.C. §§ 7131, 7151(b). This 

included authority under NGA section 3, although certain other 

authorities, including those under NGA section 7, were transferred 

directly to FERC. 42 U.S.C. § 7172(a)(1). Since 1984, DOE has, through 

a series of orders, delegated to FERC the NGA section 3 authority to 

approve the construction and operation of LNG terminals. CP20052 at 

6690–91 [JA___–___] (1984); CP20058 at 1.21.A [JA___] (2006). 

However, DOE has explicitly retained “disapproval authority” over 

FERC’s decisions. Id. This delegation confers upon FERC only section 

3(e) authority over LNG infrastructure; DOE retains “exclusive” 

authority under section 3(a) over exports of gas as a commodity. Sierra 

Club v. FERC, 827 F.3d 36, 40–41, 46 (D.C. Cir. 2016) (“Freeport I”). 

  

B. National Environmental Policy Act 

NEPA requires all federal agencies to prepare an EIS examining 

reasonably foreseeable environmental effects before taking any major 

action that has a significant impact on the environment. 42 U.S.C. 

§ 4332(2)(C); 42 U.S.C. § 4336(b)(1). NEPA’s primary goal is “to inform 
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agency decisionmaking,” and agencies must consider “those effects 

[that] are relevant to the agency’s decision-making process.” Seven 

Cnty., 605 U.S. at 173, 187. 

Agencies may exempt certain actions from this requirement by 

issuing a “categorical exclusion,” but only if the agency “determine[s]” 

that those actions “normally do[] not significantly affect the quality of 

the human environment.” 42 U.S.C. § 4336e(1)3; accord 10 C.F.R. 

§ 1021.410 (2011); 10 C.F.R. § 1021.102 (2026). 

The NGA designates “the Commission” as “the lead agency” for 

both “coordinating all applicable Federal authorizations” and 

“complying with [NEPA].” 15 U.S.C. § 717n(b)(1). When it dissolved the 

Federal Power Commission, Congress transferred this responsibility to 

both FERC and to DOE concurrently. 42 U.S.C. §§ 7151(b), 

7172(a)(2)(B). 

 
3 While NEPA’s statutory text has been amended since 2020, including 
to add this provision explicitly discussing categorical exclusions, the 
amendments are immaterial to the legality of DOE’s actions here. 
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II. FACTUAL BACKGROUND 

A. DOE’s Export Studies 

As noted above, DOE’s primary concern when evaluating proposed 

LNG exports is the adequacy of domestic gas supply. See Authorization 

Order at 26 [JA___]. Gas prices are a closely related concern: according 

to basic economic principles, exposing U.S. energy markets to additional 

gas demand in the form of exports will drive up prices. CP20253 at S-27 

[JA___]. LNG markets change frequently, and DOE therefore must 

consider each application for export authorization individually, 

considering the latest context. See Authorization Order at 63–64 

[JA___–___]. Accordingly, DOE has conducted and repeatedly updated 

studies regarding gas supply and prices, environmental impacts, and 

other factors informing its assessment of LNG exports. 

After receiving the first application for LNG exports from the 

lower 48 states, DOE published the first such study in 2012, addressing 

the impact of exporting up to 12 billion cubic feet per day (“Bcf/d”) of 

gas. CP20062 at 1 [JA___]. In 2014 and again in 2018, DOE provided 

updated studies considering higher export volumes. CP20080 at 5 

[JA___] (considering exports up to 20 Bcf/d); CP20117 at 14 [JA___] 
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(considering unconstrained export volumes and predicting 30.7 Bcf/d of 

exports). In 2024, DOE provided an updated study addressing further 

export proposals, experience gained from prior exports, and changed 

U.S. and global conditions. CP20253 at S-v [JA___]. 

These studies consistently predicted that exports would spur 

additional gas production. DOE’s first study found that gas production 

would increase by about 63% of the volume of added exports, with the 

remainder of exports’ demand being met by displacement of domestic 

gas consumption (mostly electric utilities responding to export-driven 

gas price increases by switching from gas to coal). CP20062 at 10–12 

[JA___–___]. Subsequent studies found steadily greater increases in 

production and correspondingly lesser displacement of other gas 

demand. CP20080 at 12, 16, 18 [JA___, ___, ___], CP20117 at 79 

[JA___], CP20253 at S-31 [JA___] (2024 study predicting that 

increasing exports by 32.6 Bcf/d would not change domestic end-use gas 

consumption and would be supplied by 30.2 Bcf/d of new production). 

DOE concluded that increased gas production would limit exports’ 

impact on domestic gas prices. CP20062 at 10 [JA___], CP20253 at S-36 

[JA___]; CP20044 at 18–19 [JA___-___]. But even with additional 
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production, DOE’s most recent analysis concluded that, in its reference 

case, every additional Bcf/d of exports increases gas prices by 

$0.03/MMBtu at the Henry Hub (an industry benchmark). See CP20253 

at S-27 [JA___].  

DOE has used these price and supply forecasts to inform other 

analyses. In macroeconomic studies, DOE has predicted that, inter alia, 

export-driven gas price increases will impair energy-intensive 

manufacturing and other industries. CP20065 at 62–66 [JA___–___] 

(predicting decreased aggregate wage income across non-gas sectors), 

CP20117 at 70 [JA___] (predicting reduced growth), CP20255 at B-34 

[JA___] (same). However, DOE concluded that these effects will be 

offset by increased gas production, such that the net effect of increased 

exports is increased gross domestic product. See CP20253 at S-5, S-29 

[JA__, __] (predicting that increased exports, beyond those from 

terminals that had already reached final investment decisions, would 

increase 2050 gross domestic product by 0.2%). 

DOE’s studies have also addressed environmental impacts, 

including by providing quantitative estimates of greenhouse gas 

emissions. DOE’s earlier studies predicted that LNG exports would 
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decrease gas use in the electric sector, thus increasing emissions as 

utilities used coal instead. CP20062 at 18–19 [JA___–__], CP20080 at 

20 [JA___]. On the production side, DOE predicted that each additional 

trillion cubic feet of gas production emits an additional 6.8 million 

metric tons of carbon dioxide equivalent. DOE0053 at 44 [JA___]. In 

2014 and 2019, DOE concluded that insofar as U.S. LNG exports 

displaced other sources of fossil fuels, exports would not increase global 

emissions. DOE0054 at 18 [JA___], DOE0046 at 32 [JA___]. At those 

times, DOE could not predict the extent to which such displacement 

would occur. Freeport II, 867 F.3d at 202 (citing DOE0062 at 82 

[JA___]). In its 2024 study, however, DOE used additional tools to 

predict that displacement of other fossil fuels would be limited enough 

that additional LNG exports (beyond projects that had already reached 

final investment decisions) would increase net global emissions by 711 

to 1,452 million metric tons of carbon dioxide equivalent in DOE’s 

“defined policies” scenario. CP20253 at S-41 [JA___]. DOE has also 

qualitatively described other environmental impacts, such as by 

summarizing air pollution emitted by gas production and concluding 
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that export-driven increases in gas development “may create new or 

expanded ozone non-attainment areas.” DOE0053 at 27 [JA___]. 

Finally, DOE’s studies have estimated global demand for LNG 

exports. Most recently, in the 2024 study, DOE predicted that demand 

would only exceed already-approved levels in one of the five scenarios 

DOE analyzed; in the other four scenarios, there was little demand for 

exports beyond projects that had already reached final investment 

decision. CP20253 at S-3 [JA___]. 

 

B. DOE’s NEPA Practices and New Categorical Exclusion 

DOE’s promulgation of the Exclusion Rule in 2020 marked a 

dramatic change in DOE’s NEPA practice for LNG exports. 

Prior to the Exclusion Rule, DOE’s agency-specific NEPA 

regulations identified “[a]pprovals or disapprovals of authorizations to 

import or export natural gas under section 3 of the Natural Gas Act 

involving construction of major new natural gas pipelines or related 

facilities []such as liquefied natural gas terminals” as actions that 

“normally require[d] EISs.” 10 C.F.R. Part 1021 Subpart D App.D, D8 

(2011). DOE’s narrow prior categorical exclusion only exempted import 
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and export authorizations “that involve[d] minor operational changes . . 

. but not new construction.” 10 C.F.R. Part 1021 Subpart D App.B, B5.7 

(2011). 

DOE’s prior practice was to wait until FERC evaluated the 

environmental impact of a terminal’s construction and operation in a 

NEPA document, adopt that document, and supplement FERC’s 

analysis with information from DOE’s own studies regarding the 

indirect effects of exports themselves. See Procedures for Liquefied 

Natural Gas Export Decisions, 79 Fed. Reg. 48132, 48133 (Aug. 15, 

2014). Although DOE’s prior orders maintained that this supplemental 

material was not “required by” NEPA, CP20085 at 7 [JA___], in 

litigation, DOE relied on these other materials in arguing that DOE 

had satisfied NEPA. Freeport II, 867 F.3d at 197. Notwithstanding 

DOE’s view that this analysis was not required by NEPA, DOE claimed 

that it “inform[ed]” DOE’s NGA section 3 decisionmaking. CP20085 at 7 

[JA___]. 

On May 1, 2020, DOE proposed to revise categorical exclusion 

B5.7 to apply to all LNG export authorizations, regardless of whether 

they would require new construction or major changes in operation. 
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DOE0002 [JA___–___]. The proposed rule concluded that effects relating 

to LNG terminals, activities upstream of the terminal, and downstream 

use of exported gas were all outside the scope of DOE’s NEPA 

obligations. Id. at 25341-52 [JA___–___]. The proposed rule accepted 

that effects of ship traffic were within DOE’s scope, but concluded that 

these effects were insignificant. Id. at 25342 [JA___]; DOE0043, 

Technical Support Document [JA___–___]. Public comments challenged 

each of these conclusions. DOE0004 at 3–5 [JA___–___]; DOE0003 at 3–

7 [JA___–___]; DOE0011 at 3–8 [JA___–___].  

DOE issued the Exclusion Rule on December 4, 2020, adopting the 

categorical exclusion as proposed. Exclusion Rule [JA___–___]. DOE 

affirmed its finding that it “need not review potential environmental 

impacts associated with the construction or operation of natural gas 

export facilities because DOE lacks authority to approve the 

construction or operation of those facilities.” Id. at 78198 [JA___]. DOE 

concluded that it had no obligation to consider upstream or downstream 

effects because those effects were unforeseeable. Id. at 78200 [JA___]. 

Finally, DOE affirmed its conclusion that ship traffic’s impacts would be 

insignificant. Exclusion Rule at 78199 [JA___]. 

USCA Case #26-1036      Document #2177206            Filed: 06/05/2026      Page 33 of 86



21 
 

For five years after adopting the Exclusion Rule, DOE did not 

apply it to its export decisions. In several cases, DOE continued its prior 

practice of adopting FERC’s NEPA analysis for the terminal, 

supplemented by information regarding upstream and downstream 

impacts from DOE’s general studies. E.g., CP20218 at 55–56, [JA___–

___] (2022 order authorizing increased volume of exports from a 

previously approved project). In another case, DOE adopted FERC’s EIS 

and prepared a supplemental EIS evaluating the effects of gas 

production and overseas gas use. Sierra Club v. DOE, 134 F.4th 568, 

572 (D.C. Cir. 2025) (“Alaska LNG”). The Exclusion Rule was first 

applied in 2025; none of the other DOE orders applying it have been 

litigated.  

 

C. CP2’s Proposed Exports and the CP2 Terminal 

On December 2, 2021, Venture Global applied for approval to 

export LNG from its planned CP2 terminal to both FTA and non-FTA 

countries. Authorization Order at 4 [JA___]. DOE authorized exports to 

FTA countries on April 22, 2022. CP20014 [JA___–___]. 
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The CP2 terminal would be located immediately adjacent to the 

existing Calcasieu Pass LNG terminal (owned by an affiliated company) 

on the east side of the Calcasieu Ship Channel in Cameron Parish, 

Louisiana. CP20001 at 1, 4, 8 [JA___, ___, ___]. The terminal would 

export 3.96 Bcf/d of gas (1,446 billion cubic feet per year), the largest 

single approval ever issued by DOE and an 11.5% increase relative to 

the cumulative capacity of export facilities currently operating or under 

construction. Authorization Order at 4, 59–63 [JA___–___]. CP2’s 

exports will require up to 400 vessel trips annually. CP20247 at P91 

n.177 [JA___]. 

Petitioners intervened and protested CP2’s non-FTA export 

application, arguing, inter alia, that DOE must consider the entire LNG 

lifecycle in its public interest decisionmaking and that the proposed 

exports cannot be categorically excluded from NEPA review because the 

Exclusion Rule is invalid. CP20010 [JA___–___], CP20011 [JA___–___].  

While CP2’s non-FTA export application was pending, FERC 

completed its review of the CP2 LNG terminal. CP20247 at P83 

[JA___]. DOE served as a cooperating agency in FERC’s NEPA review, 
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id. at PP76–77 [JA___], but DOE did not adopt FERC’s EIS or include it 

in the record here. 

During the same period, DOE updated its analysis of the economic 

and environmental impacts of additional LNG exports in a multi-part 

study published December 20, 2024. CP20253 [JA___–___]; CP20255 

[JA___–___]. DOE solicited comments but stated that it did not intend 

to update the study in response to comments. CP20037 at 104132 

[JA___]. 

On March 19, 2025, the day before the public comment period on 

the 2024 study closed, DOE “conditionally” authorized CP2’s exports to 

non-FTA countries, while making clear that “DOE’s final decision on 

CP2 LNG’s Application will be informed by the 2024 Study and the 

public comments received in response, consistent with DOE’s long-

standing practice.” CP20042 at 5 [JA___]. DOE published its response 

to comments on the 2024 Study on May 19, 2025. CP20044 [JA___–___]. 

On October 21, 2025, DOE issued its final non-FTA export 

authorization for CP2. Authorization Order [JA___–___]. DOE found 

that: “the market will be capable of sustaining the level of non-FTA 

exports requested in CP2 LNG’s Application over the authorization 
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term without negative economic impacts that overcome the economic 

benefits derived from such exports,” id. at 44–51 [JA___–___], chiefly 

because increased gas production would limit price impacts while 

increasing gross domestic product, id. at 23 nn.110–112, 44–45 [JA___, 

___–___]; CP2’s exports would benefit U.S. and global energy security, 

id. at 51–54 [JA___–___]; DOE could rely on the Exclusion Rule’s 

conclusion that ship traffic would have insignificant effects, and that 

“there is no legal requirement to consider any other environmental 

impacts,” id. at 55–57 [JA___–___]. 

Petitioners requested rehearing of the Authorization Order on 

November 20, 2025, arguing that the Exclusion Rule is unlawful, both 

facially and as applied to CP2, and that DOE had arbitrarily and 

capriciously refused to consider environmental impacts other than those 

resulting from ship traffic, violating NEPA and the NGA. CP20049 

[JA___–___]. 

The rehearing request was deemed denied by operation of law on 

December 19, 2025, CP20050 [JA___–___], and Petitioners petitioned 

for review from this Court on February 17, 2026. On March 26, 2026, 

DOE issued an order addressing the merits of Petitioners’ rehearing 
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request and reaffirming the reasoning in the Authorization Order. 

Rehearing Order [JA___–___]. 

SUMMARY OF ARGUMENT 

DOE’s conclusion that it had no statutory authority to consider 

terminal impacts, and thus no obligation to do so, is refuted by the plain 

text of the NGA. This Court has repeatedly affirmed that the NGA vests 

authority over LNG terminals with DOE. DOE’s administrative 

delegation of that authority to FERC did not divest DOE of authority to 

consider terminal impacts: DOE explicitly retained authority to 

disapprove terminals, and even without such retention, FERC’s 

delegated authority would not be exclusive with respect to DOE. 

Because DOE is the only agency with authority to consider the big 

picture of both the terminal and the exports the terminal enables, it is 

imperative that DOE do so. 

DOE’s conclusion that upstream and downstream effects were 

outside its scope of review was arbitrary. The record refutes the 

Exclusion Rule’s conclusion that these effects are unforeseeable. DOE’s 

general studies have foreseen upstream and downstream effects, 

quantitatively in the case of greenhouse gases, and qualitatively 
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otherwise. In addition, DOE has demonstrated that individual projects 

can present facts that allow upstream and downstream effects to be 

foreseen with greater specificity, further demonstrating that a 

categorical finding of unforeseeability is inappropriate.  

The Authorization and Rehearing Order’s conclusion that even 

foreseeable upstream and downstream effects could be ignored is also 

arbitrary. DOE’s NGA decisionmaking rests on the conclusion that 

exports will spur additional gas production and downstream use, and 

the NGA requires DOE to consider the environmental impacts of those 

effects regardless of whether NEPA does. But these effects are also 

within NEPA’s scope. The NGA requires DOE to consider impacts on 

gas supply even though the NGA gives DOE no regulatory authority 

over gas production. These effects are relevant to DOE’s decisionmaking 

and are proximately caused by DOE’s export authorization. NEPA’s 

rule of reason therefore provides no justification for omitting these 

effects. 

Finally, DOE did not support its conclusion that ship traffic would 

have individually and cumulatively insignificant impacts. DOE 

concluded that export-related ship traffic was a de minimis share of 
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total ship traffic. The volume of exports in 2017, the year DOE drew 

ship data from, was less than 5% of the volume of exports DOE had 

approved by 2020, when DOE promulgated the Exclusion Rule. It was 

arbitrary to assume that the fact exports had not yet had a significant 

impact meant that drastically increased export volumes would not do 

so. DOE further erred by measuring export ship traffic as a share of 

total U.S. traffic, rather than as a share of traffic in the Gulf, where 

exports are concentrated. 

Because of the above errors, the Court should vacate and remand 

both the Exclusion Rule and the Authorization Order. 

STANDING 

Petitioners have standing to bring this suit on behalf of their 

members who would be harmed by the exports that DOE’s orders 

authorize and who would have standing in their own right. Sierra Club 

v. FERC, 827 F.3d 59, 65–68 (D.C. Cir. 2016) (“Sabine Pass”).  

Petitioners’ members will be injured by the transit of LNG vessels 

carrying LNG and by construction and operation of the export terminal. 

CP2’s exports will require up to 400 annual LNG vessel trips. CP20247 

at P91 n.177 [JA___]. These vessel trips will harm Petitioners’ members 
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by physically impeding their use of the Calcasieu Ship Channel for 

recreational fishing and oystering; by harming species they enjoy 

watching, including birds and dolphins; harming their sense of safety 

when in small boats near LNG vessels; exposing them to air pollution 

from the marine vessels; and causing other aesthetic injury. Allaire 

Decl. ¶¶ 7–12; Hiatt Decl. ¶¶ 6–15, 18; Portaro Decl. ¶¶ 6–23. The CP2 

LNG terminal will further harm Petitioners’ members by exposing them 

to additional air pollution, increasing visual impacts, and disrupting 

recreational activities including fishing and birding. Allaire Decl. ¶¶ 6, 

13–17; Hiatt Decl. ¶¶ 6–10, 13–17; Portaro Decl. ¶¶ 6–23. 

These members’ harms are caused by DOE’s authorization of 

exports to non-FTA countries, notwithstanding the fact that DOE has 

issued parallel authorization for exports limited to FTA countries. 

Sabine Pass, 827 F.3d at 66–68. It is highly unlikely that the CP2 

terminal, or any LNG export terminal, would be financially viable or 

would commence operations if it was limited to exporting to FTA 

countries. See Mrkusic Decl. ¶¶ 6–7. To Petitioners’ knowledge, no LNG 

export terminal has reached a final investment decision without non-

FTA authorization. And even if CP2 did operate without non-FTA 
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authorization, exporting only to FTA countries—which represent a 

small fraction of the global LNG market—would be associated with 

substantially less ship traffic. Id. ¶¶ 33–35. 

The vast majority of U.S. LNG goes to non-FTA countries, and 

non-FTA countries’ share of total exports is growing. “As of July 2025, 

18% of U.S. LNG exports have gone to FTA countries, and 82% have 

gone to non-FTA countries.” Authorization Order at 53 n.291 [JA___]. 

Looking at only recent data (September 2023 to March 2026), an 

average of 88% of U.S. LNG exports went to non-FTA countries each 

month. Mrkusic Decl. ¶ 16. Growing demand for U.S. LNG is being 

primarily driven by the Asia-Pacific region, of which the only FTA 

countries are Korea and Singapore, and Europe, which does not include 

any FTA countries. Authorization Order at 4 n.7, 54 [JA___, ___]; 

CP20240 at 44–45 [JA___–___]. In February 2026, only 4.2% of U.S. 

LNG exports went to FTA countries. Matthews Decl. Ex. A at 1.  

CP2 is intended to serve these non-FTA markets: Venture Global’s 

March 2026 press release states that it “has contracted to sell nearly all 

of [CP2’s] nameplate capacity on a long-term basis with customers 

predominantly located in Europe and Asia.” CP20298 [JA___]. Its 
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Securities and Exchange Commission filing for the year ending 

December 31, 2024, listed non-FTA export authorization as among the 

required authorizations the denial of which could “impair [its] ability to 

develop a project.” Matthews Decl. Ex. B at 83–85. Despite receiving 

FTA export authorization in April 2022, CP20014 at 12 [JA___], 

Venture Global did not reach final investment decision for CP2 until 

after DOE conditionally granted non-FTA approval. CP20281 [JA___].  

Petitioners have associational standing to vindicate their 

members’ interests because the issues raised are germane to 

Petitioners’ missions as organizations dedicated to environmental 

protection and clean energy. Hughes Decl. ¶¶ 3–11; Trujillo Decl. ¶¶ 7–

12. Neither the claims asserted, nor the relief requested, require 

individual members’ participation in this lawsuit.  

ARGUMENT 

The Exclusion Rule’s treatments of terminal impacts, upstream 

and downstream impacts, and shipping impacts were arbitrary. The 

Authorization Order violated NEPA by relying on the Exclusion Rule 

and violated the NGA by failing to consider these effects in its public 

interest determination. 
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I. STANDARD OF REVIEW 

In “determining the meaning of statutory provisions,” the Court 

“must exercise independent judgement” and has the final word on the 

“best” interpretation. Loper Bright Enters. v. Raimondo, 603 U.S. 369, 

394, 400 (2024).  

When reviewing DOE’s exercise of discretion under the NGA and 

NEPA, this Court applies the familiar arbitrary and capricious 

standard. Sierra Club v. FERC, 153 F.4th 1295, 1304 (D.C. Cir. 2025) 

(“Cumberland”). Courts “shall . . . hold unlawful and set aside” agency 

action that is “arbitrary, capricious, an abuse of discretion, or otherwise 

not in accordance with law.” 5 U.S.C. § 706. DOE must “examine the 

relevant data” and make “a rational connection between the facts found 

and the choice made.” Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm 

Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983) (citation modified). Where 

DOE “rests a decision, at least in part, on an infirm ground, [the Court] 

will find the decision arbitrary and capricious.” Vecinos para el 

Bienestar de la Communidad Costera v. FERC, 6 F.4th 1321, 1331 (D.C. 

Cir. 2021). 
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These Loper Bright and State Farm standards apply to review of 

the Authorization Order and to Petitioners’ as-applied and facial 

challenges to the Exclusion Rule. While a facial challenge to a rule 

“must establish that no set of circumstances exists under which the 

[rule] would be valid,” Sherley v. Sebelius, 644 F.3d 388, 397 (D.C. Cir. 

2011), where the rationale for the rule itself is challenged, the rule’s 

validity does not turn on the circumstances of possible applications, and 

courts simply apply the arbitrary and capricious standard. Dakota 

Rural Action v. U.S. Dep’t of Agric., 668 F. Supp. 3d 1, 8 (D.D.C. 2023) 

(vacating categorical exclusion that was adopted without required 

analysis or process); see Scherer v. U.S. Forest Serv., 653 F.3d 1241, 

1245 (10th Cir. 2011) (rejecting facial challenge that claimed Forest 

Service rule exceeded statutory authorization, because some 

applications of rule were within statutory scope, but noting that a 

future facial challenge may be able to argue that the rule was 

inadequately explained); Sierra Club v. Bosworth, 510 F.3d 1016, 1024 

(9th Cir. 2007) (holding that where invalidity of a categorical exclusion 

does not flow from its application, it does not matter whether the “no set 

of circumstances” standard applies). 
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II. DOE ERRONEOUSLY INTERPRETED NGA SECTION 3 TO 
PROHIBIT DOE FROM CONSIDERING TERMINAL IMPACTS. 

DOE mistakenly concluded that it had no statutory authority to 

consider the direct impacts of terminal construction and operation, such 

as impacts on local habitat or air pollution emitted by the terminal, and 

thus no obligation to include them in its NEPA analysis. Rehearing 

Order at 42 [JA___] (“NGA section 3(e) places its authority directly in 

the FERC,” and “[w]ith no authority to approve construction or 

operation of such facilities, there is no DOE decision to be informed by a 

NEPA analysis.”); Exclusion Rule at 78199 [JA___] (“FERC has 

exclusive statutory authority to approve construction and operation of 

natural gas export facilities.”). But Congress vested NGA section 3 

authority over LNG terminals in DOE, not FERC. DOE’s delegation of 

this authority to FERC explicitly retained a supervisory role for DOE. 

And if DOE did not have any authority to consider the terminal, then no 

agency would be empowered to look at the big picture and determine, 

inter alia, whether a harmful terminal is justified by the benefits of the 

exports it will enable. The Exclusion Rule is thus both facially invalid 
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and unlawfully applied here, and DOE’s refusal to consider terminal 

impacts in the Authorization Order proceeding was arbitrary.4 

 

A. Congress Vested NGA Section 3 Authority in DOE. 

DOE concluded that “Commission” in NGA subsection 3(e) means 

FERC and not DOE. Rehearing Order at 42 [JA___]; accord Exclusion 

Rule at 78199 [JA___]. DOE’s interpretation of this statutory language 

receives no deference. Loper Bright, 603 U.S. at 392. And DOE is wrong. 

The statutory text, prior judicial interpretations, and DOE’s own 

actions confirm that Congress vested all section 3 authority with DOE 

and that “Commission” is a relic referring to the defunct Federal Power 

Commission. 

Section 3 vests authority over both exports and terminals in the 

“Commission.” 15 U.S.C. § 717b(a), (e). The NGA defines “Commission” 

to mean “Federal Power Commission.” 15 U.S.C. § 717a(9). In 1977, 

 
4 The terminal would otherwise qualify as a “connected action” or source 
of indirect effects that NEPA requires DOE to consider. See Taxpayers 
Watchdog v. Stanley, 819 F.2d 294, 298 (D.C. Cir. 1987). Exports cannot 
occur without a terminal, and as a practical matter, terminal 
construction and operation will not occur without the non-FTA export 
authorization. 
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Congress dissolved that body and explicitly transferred its authority to 

DOE, with enumerated exceptions not including NGA section 3. 42 

U.S.C. §§ 7151(b), 7172(a); see Alaska LNG, 134 F.4th at 570 n.2. 

“Commission” in NGA section 3(e) therefore means DOE.  

This Court has consistently interpreted section 3 this way, 

explaining that Congress granted authority over LNG exports and 

terminals to DOE. Freeport I, 827 F.3d at 40–41; Alaska LNG, 134 

F.4th at 570 n.2. DOE has chosen to partially delegate authority over 

terminals to FERC, but its delegation orders, issued both before and 

after promulgation of the Exclusion Rule, entail the premise that the 

authority was DOE’s to delegate. See CP20058 at 1.21.A [JA___] (2006 

order delegating authority to FERC); CP20233 at 1.5.A.2 [JA___] (2023 

redelegation order affirming DOE’s ability to override FERC’s exercise 

of delegated section 3(e) authority). If section 3(e) vested authority in 

FERC directly, there would be no need for DOE to delegate it. 

The Exclusion Rule provided no support for its statement that 

“FERC has exclusive statutory authority to approve construction and 

operation of natural gas export facilities” and that DOE thus has “no 

authority” over those facilities. Exclusion Rule at 78199 [JA____]; 
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accord id. at 78198, 78201 [JA___, ___]. Nor did it acknowledge or 

distinguish the authorities reaching the contrary conclusion.  

In the CP2 proceeding, DOE’s sole citation supporting its 

interpretation of the NGA was a piece of legislative history. Rehearing 

Order at 42 [JA___] (citing H.R. Rep. No. 109-49, at 7 (2005)). Because 

the NGA explicitly provides that the “Commission” in NGA section 3 

refers to the Federal Power Commission, and the Department of Energy 

Organization Act explicitly transferred this authority to DOE, there is 

no ambiguity for legislative history to resolve here. See Noble v. Nat’l 

Ass’n of Letter Carriers, 103 F.4th 45, 50 (D.C. Cir. 2024). The Court 

does “not resort to legislative history to cloud a statutory text that is 

clear.” Eagle Pharms., Inc. v. Azar, 952 F.3d 323, 339 (D.C. Cir. 2020) 

(quotation omitted).  

Moreover, the legislative history does not support DOE’s position. 

DOE cited a summary by Representative Castle of an amendment 

striking an earlier provision from the bill, explaining that the stricken 

provision “would preempt the authority of state and local governments,” 

and that “[FERC] would be made the lead federal agency for LNG siting 

decisions, and states would be granted only a consultative role.” H.R. 
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Rep. No. 109–49, at 7 (2005). This reference to FERC as the entity 

exercising federal authority merely described already-existing practice. 

See, e.g., 151 Cong. Rec. H2399-04, H2431, 2005 WL 925390 (transcript 

of remarks of Rep. Castle) (explaining what FERC “does now”). When 

the Energy Policy Act of 2005 was proposed, the principle that the NGA 

provided authority over the construction and operation of LNG 

terminals was 30 years old, see Distrigas Corp., 495 F.2d at 1064, and 

DOE had been delegating that authority to FERC, with DOE oversight, 

for 20 years. CP20052 at 6690–91 [JA___–___]. Nothing in the 

legislative history reflects debate over which federal agency should 

exercise authority over LNG terminals, much less an intent to transfer 

authority from DOE to FERC. Instead, debate concerned the balance of 

federal and state power, id., and the bill contains provisions preempting 

state authority. See Energy Policy Act of 2005, Pub. L. No. 109-58, 119 

Stat. 594, § 311(c)(2) (codified at 15 U.S.C. § 717b(e)). If Congress had 

intended to disrupt the well-established system in which authority is 

vested in DOE but delegated to FERC with DOE oversight, Congress 

could and would have done so. 

USCA Case #26-1036      Document #2177206            Filed: 06/05/2026      Page 50 of 86



38 
 

DOE’s conclusion that Congress did not give it authority to 

consider terminal impacts is incorrect. This itself undermines the 

Exclusion Rule. “An agency decision cannot be sustained, . . . where it is 

based not on the agency’s own judgment but on an erroneous view of the 

law.” Prill v. N.L.R.B., 755 F.2d 941, 947, 950, 957 (D.C. Cir. 1985) 

(remanding agency order because the agency relied on an unduly 

narrow view of its own statutory authority). 

 

B. DOE’s Delegation to FERC Explicitly Retained Supervisory 
Authority over Terminal Decisions. 

The fact that DOE has delegated authority over terminals to 

FERC does not salvage DOE’s claim that it has “no authority to 

prevent” terminals’ impacts. Exclusion Rule at 78198 [JA____] (quoting 

Dept. of Transp. v. Public Citizen, 541 U.S. 752, 768–70 (2004)); 

Rehearing Order at 38, 42 [JA___, ___]. DOE explicitly retained 

authority to overturn FERC’s authorization of LNG terminals, meaning 

it has “authority to prevent” terminal impacts from occurring. Even 

without DOE’s explicit retention of veto authority, there would still be 

no reason to treat FERC’s authority over LNG terminals as exclusive. 
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When DOE partially delegated authority over LNG terminals to 

FERC, it explicitly retained DOE’s “authority to prevent” the harms 

arising from LNG terminal infrastructure. The 2006 delegation gives 

FERC authority to: 

Approve or disapprove the construction and 
operation of particular facilities, the site at which 
such facilities shall be located, and with respect to 
natural gas that involves the construction of new 
domestic facilities, the place of entry for imports or 
exit for exports, except when the Assistant 
Secretary for Fossil Energy [a DOE official] 
exercises the disapproval authority pursuant to the 
Delegation of Authority to the Assistant Secretary 
for Fossil Energy. 
  

CP20058 at 1.21.A [JA___] (emphasis added); See also CP20052 at 

6690–91 [JA___–___] (1984 delegations similarly reserving to DOE veto 

authority over terminals). DOE reaffirmed this disapproval authority 

after publication of the Exclusion Rule. CP20233 at 1.5.A.2 [JA___] 

(2023 order authorizing DOE’s Assistant Secretary for Fossil Energy to 

disapprove FERC’s exercise of delegated authority). DOE’s statement 

that it “lacks the authority to prevent effects stemming from the 

construction and operation of” a terminal, Exclusion Rule at 78201 

[JA___], is therefore incorrect 
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At a minimum, it was arbitrary for DOE not to explain how its 

purported lack of authority to prevent terminal impacts squares with 

DOE’s disapproval authority. While DOE’s Exclusion Rule stated that 

DOE lacks authority to approve LNG terminals, Exclusion Rule at 

78198 [JA___], DOE never disputed that it retains the authority to 

disapprove terminals that FERC has approved under its delegated 

authority. See id. at 78197–78203 [JA___–___]; DOE002 at 25340–42 

[JA___–___] (proposed rule). But the Exclusion Rule did not address this 

disapproval authority or reconcile it with DOE’s claim that DOE lacks 

authority to prevent LNG terminals’ impacts.  

DOE’s CP2 Rehearing Order acknowledged Petitioners’ argument 

that DOE retained veto authority, but failed to address it, instead 

pivoting to the incorrect argument that FERC’s authority stems from 

the NGA itself. Rehearing Order at 41–43 [JA___–___].  

Even if DOE had not explicitly retained authority to disapprove 

FERC’s decisions, FERC’s authority over terminals still would not be 

exclusive. DOE does not overstep the bounds of the authority it received 

from Congress if DOE considers terminal impacts. FERC, on the other 

hand, would overstep the bounds of its delegated authority if it were to 
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consider exports, because DOE did not delegate this authority to FERC. 

Freeport I, 827 F.3d at 40–41, 46. FERC and DOE’s situations are not 

symmetric. 

Prior to the Exclusion Rule, DOE recognized that FERC’s 

delegated authority over terminals was not exclusive, that DOE 

retained supervisory authority over FERC’s review of the terminals, 

and that information about the terminals’ impacts was useful to DOE’s 

decisionmaking. See 10 C.F.R. Part 1021 Subpart D App.D, D8 (2011) 

(requiring that DOE prepare an EIS for any export authorization that 

involved construction of a new LNG terminal). The Exclusion Rule did 

not and could not change DOE’s substantive authorities, and it did not 

change the fact that terminal effects remain relevant to DOE’s export 

decisionmaking. 

 

C. DOE’s Consideration of Terminal Impacts Serves Vital 
Purposes, and DOE’s Refusal to Do So Was Not Harmless. 

The fact that FERC also considers terminal impacts does not 

relieve DOE of the obligation to do so or render DOE’s failure to do so 

harmless. DOE’s position would build an artificial and impenetrable 

wall between consideration of exports and consideration of the terminal 
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exports depend upon. But the two are intertwined: as former FERC 

Chairman Richard Glick has recognized, the benefits of an LNG 

terminal principally derive from the fact that the terminal enables 

exports. Commonwealth LNG, 181 FERC ¶ 61,143, 62,037, Concurrence 

of Comm’r Glick PP2, 7 (2022). Thus, it will often be impossible to 

determine whether an export project’s benefits outweigh its harms 

without considering the big picture. Specifically, where a terminal will 

have adverse impacts, any benefits outweighing those impacts typically 

must derive from the exports themselves. Id. Under Freeport I, FERC 

cannot decide whether exports’ benefits outweigh a terminal’s harms. 

827 F.3d at 40–41, 46. But DOE can.  

Historically, DOE ensured that it had the opportunity to consider 

the big picture of both the terminal and exports by withholding export 

authorization until FERC had prepared a NEPA analysis of the 

terminal that DOE could consider and adopt. 79 Fed. Reg. at 48133. But 

if DOE cannot or does not consider the terminal’s impacts, no agency 

will have the authority to decide whether a terminal’s harms are 

outweighed by exports’ benefits.  
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Moreover, in the Authorization Order, DOE considered positive 

economic effects of terminal construction and operation, which is 

inconsistent with DOE’s claim that it has no authority to consider the 

terminal’s impacts. See Authorization Order at 49 & n. 276 [JA___] 

(discussing the “various public benefits that will be produced by the 

construction and operation of the Project,” including construction-

related employment, described in CP2’s application) (citing CP20001 at 

28–29 [JA___–___]). And DOE assumed that “LNG export facilities have 

a positive impact on the U.S. job market.” Id. at 44–45 & n.251 [JA___–

___] (quoting CP20044 at 49 [JA___]). Lopsided consideration of 

beneficial, but not harmful, terminal impacts is arbitrary and 

capricious. See Air All. Hous. v. EPA, 906 F.3d 1049, 1067–68 (D.C. Cir. 

2018) (vacating delay of Clean Air Act rule for touting benefits but 

failing to adequately address harms). 

DOE’s consideration of terminal impacts need not be complicated 

or duplicative: consistent with its historic practice, DOE can adopt 

FERC’s analysis and supplement it as needed. See, e.g., CP20148 at 43 

[JA___] (DOE order adopting FERC EIS); Procedures for Liquefied 

Natural Gas Export Decisions, 79 Fed. Reg. 48132, 48133 (2014) 
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(explaining DOE’s 2014 to 2020 practice of adopting other agency’s 

NEPA documents). But there must be some agency that considers the 

big picture, and because of the way DOE has narrowly delegated 

authority and the way courts have interpreted that delegation, that 

task must fall to DOE. 

Here, the fact that FERC approved the terminal and determined 

that most terminal impacts would be insignificant, CP20247 at P32, 

P84 [JA___, ___], does not render DOE’s refusal to consider terminal 

impacts harmless. FERC’s judgment that the terminal is in the public 

interest is not binding on DOE. FERC relied on a presumption favoring 

approval, id. at P23 [JA___], but DOE (with its broader authority) is 

better able to determine whether that presumption has been rebutted. 

Id. at Dissent of Comm’r Clements, P1 n.5 [JA___] (FERC had “no 

record on the economic or other benefits from LNG exports and 

therefore [no ability to] weigh them against the adverse impacts from 

construction and operation of the CP2 LNG Project.”). Even if DOE 

were to agree with FERC’s conclusion that the terminal’s impacts are 

mostly insignificant, that does not excuse DOE from considering those 
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impacts as part of a NEPA process designed to inform its section 3 

decisionmaking. 

 

III. DOE’S REFUSAL TO EVALUATE ENVIRONMENTAL 
EFFECTS OF UPSTREAM GAS PRODUCTION AND 

DOWNSTREAM GAS USE WAS ARBITRARY. 

After dismissing terminal impacts, the second category of effects 

that the Exclusion Rule improperly dismissed were indirect effects 

occurring in the LNG lifecycle: “upstream” impacts, such as effects of 

additional gas production, and “downstream” impacts resulting from 

consumption of exported LNG. Exclusion Rule at 78200 [JA___]. The 

Exclusion Rule erred in concluding that these effects were 

unforeseeable. Id. DOE has consistently foreseen some of these types of 

effects, and Freeport II’s holding that DOE was not required to do more 

than it had done in that case does not permit DOE to do nothing at all.  

The Authorization and Rehearing Orders alternatively concluded 

that upstream and downstream effects would be outside the scope of 

DOE’s environmental analysis even if they were foreseeable, based on 

Seven County’s statement that “agencies are not required to analyze the 

effects of projects over which they do not exercise regulatory authority.” 
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Authorization Order at 57 [JA___] (quoting Seven Cnty., 605 U.S. at 

188), accord Rehearing Order at 25–26, 36, 41 [JA___–___, ___]. These 

orders misread Seven County and related cases. DOE’s NGA section 3 

decisionmaking is directly concerned with impacts on gas supply and 

prices, Freeport II, 867 F.3d at 202, and DOE’s reasons for authorizing 

the exports directly rest on predictions regarding upstream and 

downstream effects, Authorization Order at 23 & n.110, 51 [JA___, ___]. 

Related upstream and downstream environmental impacts were 

therefore “relevant” to DOE’s decisionmaking notwithstanding DOE’s 

lack of direct regulatory authority. Seven Cnty., 605 U.S. at 187. 

Because upstream and downstream effects are foreseeable and relevant, 

it was arbitrary for the Exclusion Rule to conclude that these effects 

could be ignored, and for the Authorization Order to approve CP2’s 

exports without considering them. 

  

A. DOE’s Conclusion that Upstream and Downstream Effects 
Are Unforeseeable Was Arbitrary. 

DOE’s analyses of price, gross domestic product, and other non-

environmental impacts are all premised on DOE’s modeling predicting 

that domestic gas production will increase by amounts nearly equal to 
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the volume of additional exports. See, e.g., Authorization Order at 22–23 

[JA___-___]. DOE did not and could not dispute that exports will cause 

foreseeable increases in gas production, or that exported gas will 

foreseeably be used. But the Exclusion Rule mistakenly concluded that 

the effects of these activities are unforeseeable, and thus beyond the 

scope of DOE’s NEPA obligations. Exclusion Rule at 78200–78201 

[JA___–___]. DOE is wrong.  

DOE’s general studies have already foreseen upstream and 

downstream impacts, including quantitative estimates of additional 

greenhouse gas emissions that will occur per unit of exports, refuting 

DOE’s claim these effects are unforeseeable. Alternatively, un-

foreseeability cannot be determined categorically: some projects provide 

facts allowing project-specific predictions beyond those that can be 

made about exports as a whole, and DOE has not shown that such 

project-specific forecasting will not normally be possible. 

 
1. Upstream and Downstream Greenhouse Gas 

Emissions Are Foreseeable.  

Belying its position in the Exclusion Rule, DOE’s general studies 

have consistently provided quantitative estimates of upstream and 
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downstream greenhouse gas emissions and qualitative analyses of other 

impacts. Supra pages 16–18. DOE predicts that for any increase in 

exports, natural gas production will increase by a nearly equivalent 

volume, CP20117 at 79 [JA___], and that that every additional trillion 

cubic feet of gas production emits 6.8 million metric tons of carbon 

dioxide equivalent. DOE0053 at 44 [JA___]. Accordingly, the 1,446 Bcf 

per year of gas exports authorized here, Authorization Order at 4 

[JA___], will induce drilling that will emit roughly 9.8 million metric 

tons of carbon dioxide equivalent annually. DOE has similarly 

estimated the emissions that will result from using this gas overseas. 

DOE0046 at 20–24 [JA___–___]. The Exclusion Rule dismissed these 

studies as not prepared as part of DOE’s prior NEPA analyses, 

Exclusion Rule at 78200 & n.31 [JA___], but DOE’s reasons for 

preparing these studies and their prior uses are irrelevant to the 

question of whether they demonstrate that effects can be reasonably 

foreseen. See also Freeport II, 867 F.3d at 197 (finding that, regardless 

of how DOE labeled the analyses, they became part of DOE’s 

environmental review when the agency relied on them to justify its 

USCA Case #26-1036      Document #2177206            Filed: 06/05/2026      Page 61 of 86



49 
 

NEPA compliance, and where petitioners did not challenge reliance on 

non-NEPA documents). 

The Exclusion Rule and Rehearing Order relied on a 

mischaracterization of Freeport II, arguing that it held that all 

upstream and downstream effects were unforeseeable. Exclusion Rule 

at 78201 [JA___]; Rehearing Order at 34–35, 39 [JA___–___, ___]. But 

the sentence the Exclusion Rule quoted from Freeport II—“[t]he 

Department offered a reasoned explanation as to why it believed the 

indirect effects pertaining to increased gas production were not 

reasonably foreseeable”—occurs in the discussion of the local effects of 

upstream production, and does not pertain to greenhouse gas emissions, 

which do not depend on where production takes place. Exclusion Rule at 

78200 n.32 [JA___] (quoting Freeport II, 867 F.3d at 198). In Freeport II, 

DOE had foreseen both upstream and downstream greenhouse gas 

emissions: the Court affirmed DOE’s analyses that estimated the 

“amount of greenhouse gases that would be emitted by export-induced 

gas production” and estimated downstream emissions and compared 

those emissions with other fossil fuel sources, but did not quantify local 

and regional impacts of upstream production where DOE could not 
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identify the location of increased upstream gas production. 867 F.3d at 

199–201, 202. Even for location-dependent local and regional effects, 

Freeport II held that DOE met its NEPA obligations by discussing them 

qualitatively, id. at 201, and did not suggest that DOE could have 

omitted these effects entirely. Freeport II did not hold that upstream 

and downstream greenhouse gas emissions were unforeseeable 

DOE’s 2024 study again demonstrated that upstream and 

downstream greenhouse gas emissions are foreseeable. It found that in 

its “defined policies” scenario, unconstrained additional LNG exports 

would lead to a 711- to 1,452-million-ton net cumulative increase in 

global carbon dioxide equivalent emissions, depending on the level of 

exports. CP20253 at S-41 [JA___]. DOE estimated that the cumulative 

social cost of these additional emissions will range from $140 to $290 

billion (using a central 2% discount rate). CP20253 at S-41, Tbl. 16 

[JA___]. While DOE’s 2025 response to comments on this study 

downplayed this finding by stating that DOE cannot “definitively 

determine whether GHG emissions would increase with rising levels of 

U.S. LNG exports,” CP20044 at 12 [JA___] (emphasis added), NEPA 

does not permit agencies to demand certainty. NEPA requires 
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“reasonable forecasting,” and DOE has not demonstrated that these 

estimates are unreasonably speculative. Scientists’ Inst. for Pub. Info., 

Inc. v. Atomic Energy Comm’n, 481 F.2d 1079, 1092 (D.C. Cir. 1973). 

 
2. Unforeseeability Is Not a Valid Basis for a Categorical 

Exclusion. 

Even if upstream and downstream impacts of exports could not be 

foreseen in general (they can be), this would not justify the Exclusion 

Rule’s categorical exclusion of upstream and downstream effects. 

Individual projects can present—and have presented—specific facts 

that enable forecasting those projects’ upstream and downstream 

effects.5 DOE has not addressed how often such facts may be present for 

individual export proposals, or if they are present here. 

 
5 That foreseeability can depend on project-specific facts is one reason 
why, to petitioners’ knowledge, no agency has ever issued a categorical 
exclusion based on the conclusion that impacts are unforeseeable. Other 
categorical exclusions—including others issued by DOE—have found 
that impacts were foreseeable and insignificant. See, e.g., 76 Fed. Reg. 
63764, 63778, 63795–96, 65798 (Oct. 13, 2011) (adopting what are now 
10 C.F.R. Part 1021 App.B B5.13, excluding “Experimental Wells for 
the Injection of Small Quantities of Carbon Dioxide,” and B7.2, 
excluding “import or export of small quantities” of nuclear material that 
complies with applicable statutory and regulatory requirements).  
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For example, in the Alaska LNG proceeding, DOE knew exactly 

where the gas would come from, and DOE was able to perform a 

detailed NEPA analysis of the upstream impacts of the authorized 

exports, including how many wells would be drilled, approximately 

where, and how. CP20228, at S-1 to S-6, 2-14 to 2-17, 4.6-7, 4.15-6, 4.19-

15 [JA___–___, ___–___, ___, ___, ___]. DOE used this information to 

analyze the impacts of this gas production on wildlife, local habitat, air 

pollution, and climate. Id.  

More specific analysis may also be possible in lower-48 export 

proceedings even where terminals may have access to interconnected 

interstate pipeline systems, because individual projects may have 

contracts or other information identifying specific sources of gas supply. 

Where this information is available, DOE must consider it and use it to 

make reasonable forecasts. See Birckhead v. FERC, 925 F.3d 510, 520 

(D.C. Cir. 2019); Scientists’ Inst. for Pub. Info., Inc., 481 F.2d at 1092.  

DOE has not addressed whether case-specific facts facilitate 

foreseeing upstream or downstream effects here. For example, DOE has 

not addressed whether the contracts CP2 has entered into with 

individual customers, CP20291 [JA___–___], shed light on the likely 
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source of gas, destinations for exports, or how those particular energy 

markets will respond to U.S. LNG (e.g., whether LNG will displace 

other forms of energy or cause an increase in energy consumption). Nor 

has DOE addressed how often project-specific information will make 

indirect effects foreseeable in other cases. 

 

B. The NGA and NEPA Require DOE to Consider 
Environmental Effects, Including Upstream and 
Downstream Effects. 

The Authorization and Rehearing Orders alternatively (and 

mistakenly) concluded that even if upstream and downstream effects 

were foreseeable, they were nonetheless outside the scope of DOE’s 

required analysis under section 3. Authorization Order at 57 [JA___]; 

Rehearing Order at 25–26, 36, 41 [JA___–___, ___, ___]. The Orders 

misread Freeport II, Seven County, and the related caselaw. The NGA 

requires DOE to consider environmental effects, including upstream 

and downstream effects, in determining whether exports are consistent 

with the public interest. Because these effects are pertinent to the 

substantive statutory inquiry, they are also within the scope of required 
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NEPA review here, even if similar effects might be outside NEPA’s 

scope for agencies acting under narrower substantive statutes.  

 
1. The NGA Requires DOE to Consider Environmental 

Effects. 

This Court has held that the NGA requires DOE to consider both 

environmental effects and effects on gas supply. Freeport II, 867 F.3d at 

202–03. These obligations intersect to require that DOE consider 

foreseeable environmental effects of impacts on gas supply and 

production. 

NGA section 3 requires DOE to determine whether exports are 

“consistent with the public interest.” 15 U.S.C. § 717b(a). In making 

this determination, DOE must consider the purposes furthered by the 

NGA. Freeport II, 867 F.3d at 202–03. One of the “subsidiary purposes” 

of the NGA is to address “conservation” and “environmental” issues. Id. 

(citing NAACP, 425 U.S. at 669–70). The NGA therefore provides 

authority to deny a project on the basis of “adverse effects []such as 

deleterious environmental impact,” and the obligation to determine 

whether such denial is warranted. New Jersey Conservation Found. v. 

FERC, 111 F.4th 42, 62 (D.C. Cir. 2024) (quoting City of Oberlin, Ohio 
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v. FERC, 937 F.3d 599, 602 (D.C. Cir. 2019)); accord Sierra Club v. 

FERC, 867 F.3d 1357, 1373 (D.C. Cir. 2017) (“Sabal Trail”), abrogation 

on other grounds recognized in Cumberland, 153 F.4th 1295.  

DOE stated that the NGA does not “provide any textual indication 

that . . . environmental considerations” could “override the statute’s 

‘primary purpose’—i.e., the ‘development of plentiful supplies of . . . 

natural gas at reasonable prices.’” Rehearing Order at 25 [JA___] 

(quoting NAACP, 425 U.S. at 669–70). This Court has repeatedly 

interpreted the text to provide DOE with this authority, and DOE 

provides no justification for revisiting or distinguishing those 

precedents.  

DOE’s NGA obligation to consider environmental effects in 

general includes a specific obligation to consider upstream and 

downstream environmental effects. DOE’s consistent position has been 

that energy markets will respond to exports by dramatically increasing 

gas production, and DOE relied on this increase to conclude that 

exports will have a limited impact on gas prices and a positive impact 

on gross domestic product. Authorization Order at 23 & n.110, 51 

[JA___, ___]; CP20044 at 43 [JA___]. But DOE cannot determine 
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whether that predicted and relied-upon increase in gas production is 

“consistent with the public interest,” 15 U.S.C. § 717b(a), without 

determining whether that production has adverse environmental 

impacts that outweigh its benefits. Similarly, DOE’s approval of exports 

rested on national security benefits it claimed will result from selling 

U.S.-produced LNG to foreign nations. Authorization Order at 52–53 

[JA___–___]. Those benefits will not arise absent actual use of LNG 

abroad, which DOE has acknowledged has environmental effects. 

CP20253 at S-38–S-42 [JA___–___]. 

The Rehearing Order erred in suggesting that Freeport II held 

that NGA section 3 does not require DOE to consider upstream and 

downstream environmental effects. As discussed supra pages 49–50, 

Freeport II found that DOE’s quantitative estimates of upstream and 

downstream greenhouse gas impacts and qualitative discussion of other 

upstream impacts satisfied DOE’s NEPA and NGA obligations. 867 

F.3d at 198–203. DOE appears to argue that: 1) Freeport II established 

a general rule that the NGA does not require analysis of environmental 

effects not required by NEPA; 2) under Seven County, NEPA does not 

require DOE to consider upstream or downstream environmental 
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impacts, even though DOE did so in Freeport II; so therefore 3) since 

NEPA doesn’t require considering upstream and downstream impacts, 

the NGA doesn’t either. Rehearing Order at 25–26, 35–36 [JA___–___, 

___–___]. Even if DOE were correct about Seven County and NEPA (but 

DOE is not, as the following section explains), DOE would be wrong in 

asserting that NEPA cabins the scope of DOE’s NGA obligations. 

Freeport II held that the factors demonstrating that DOE’s analysis 

satisfied NEPA also demonstrated that the analysis satisfied the NGA; 

Freeport II did not hold that the NGA was satisfied because NEPA was. 

Indeed, DOE has repeatedly taken the position that information about 

environmental impacts can be pertinent to the NGA public interest 

determination even if that information is outside the scope of required 

NEPA analysis. See, e.g., CP20085 at 7 [JA___]. The NGA would require 

DOE to consider upstream and downstream environmental effects even 

if NEPA did not. 

 
2. Upstream and Downstream Environmental Impacts 

Must Be Part of the NEPA Analysis. 

DOE is wrong about NEPA too. Upstream and downstream 

environmental impacts are “relevant to [DOE’s] decision-making 
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process” under NGA section 3 notwithstanding the fact that DOE does 

not directly regulate these activities, and that relevance means they 

must be included in the scope of NEPA analysis. Seven Cnty., 605 U.S. 

at 187. These effects are proximately caused by DOE’s export approval, 

and no other agency has the ability to consider these issues from DOE’s 

broad perspective. DOE’s reliance on upstream and downstream 

benefits further required DOE to analyze commensurate environmental 

impacts. Finally, DOE’s assertion that considering upstream and 

downstream effects would not change its analysis fundamentally 

misunderstands NEPA.  

The guiding principle in determining the scope of NEPA analysis 

is the “rule of reason,” which looks to the “usefulness” of information “to 

the decisionmaking process.” Seven Cnty., 605 U.S. at 183 (quoting 

Public Citizen, 541 U.S. at 767). The scope of useful information 

necessarily depends on the decision being made: an agency’s NEPA 

obligations expand or contract corresponding to the substantive 

statutory decision being informed. In Public Citizen, the agency’s 

decision was essentially ministerial, with a statute that allowed only 

one course of action. 541 U.S. at 768. Because the agency “simply 
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lack[ed] the power to act on whatever information might be contained in 

[an] EIS,” there was no need for a detailed analysis. Id.  

In Seven County, the Surface Transportation Board had authority 

to approve or deny the railway. But the statutory inquiry focused on the 

railway itself. Indeed, the concurring opinion focused on the Board’s 

lack of statutory authority to consider the upstream and downstream 

effects of oil drilling and refining, finding the Board in a position 

analogous to Public Citizen with respect to those effects. 605 U.S. at 

201–02 (Sotomayor, J., concurring). The Seven County majority 

similarly noted that the railroad operator would be prohibited from 

refusing to carry certain types of cargoes, and that this justified 

excluding analysis of the effects stemming from transporting specific 

cargo types from the Board’s NEPA analysis. Id. at 191 n.6. More 

broadly, the majority emphasized how attenuated upstream and 

downstream effects were from the Board’s core statutory concerns. Id. 

at 188. Applying Public Citizen’s “rule of reason,” Seven County held 

that the Surface Transportation Board was not “required to analyze the 

effects of projects over which [it] d[id] not exercise regulatory 

authority.” Id. 
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Quoting Seven County, DOE argues that NEPA does not require it 

to consider upstream or downstream impacts of exports because DOE 

does not exercise “regulatory authority” over those effects. 

Authorization Order at 57 [JA___], Rehearing Order at 31, 35 [JA___, 

___]. The scope of an agency’s regulatory authority can help inform 

identification of what issues are “relevant” or “useful” to the agency’s 

decisionmaking. But where the substantive statute requires an agency 

to consider effects going beyond what the agency directly regulates, 

those effects are still “relevant to the agency’s decisionmaking,” Seven 

County, 605 U.S. at 187, and must be considered. NGA section 3 is such 

a statute, and is therefore fundamentally different than the statutes at 

issue in Seven County and Public Citizen. DOE’s “principal” concerns 

are effects on gas “supplies” and “prices,” even though DOE does not 

directly regulate either. Freeport II, 867 F.3d at 202 (quotation 

omitted). Congress therefore specifically required DOE to consider 

issues DOE does not regulate. The principal questions Congress posed 

to DOE under Section 3 are: (1) how gas markets will respond to 

exports, id.; and (2) whether that response will be “consistent with the 

public interest,” 15 U.S.C. § 717b(a). Here, after extensive analysis, 
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DOE answered the first question by concluding that markets will 

respond by increasing gas production, limiting (but not eliminating) the 

rise in domestic gas prices. Authorization Order at 23–24 [JA___–___]; 

CP20044 at 43, 47 [JA___–___]; CP20253 at S-26–S-27 [JA___–___]. The 

environmental effects of that additional gas production are therefore 

“relevant,” Seven Cnty., 605 U.S. at 187, to DOE’s evaluation of whether 

that production is consistent with the public interest, even though DOE 

does not directly regulate that production.6 Similarly, DOE relied on 

purported benefits of overseas gas use, Authorization Order at 52–53 

[JA___–___], making that use (and its attendant environmental 

impacts) relevant. Seven County held that NEPA does not drastically 

expand the scope of agency analysis, but NEPA does not cabin an 

analysis that is already broad. 

For similar reasons, DOE’s export approval is more than a mere 

“but-for” cause of upstream and downstream environmental effects. See 

Seven Cnty., 605 U.S. at 190. Because the increase in gas production 

and end use is the justification for DOE’s export approval, it is “the 

 
6 DOE admits that the effects of ship traffic are relevant to its analysis, 
but DOE does not regulate shipping either. 

USCA Case #26-1036      Document #2177206            Filed: 06/05/2026      Page 74 of 86



62 
 

intended consequence” thereof, and DOE is a proximate cause of this 

increase even though other actors also cause these activities. See Staub 

v. Proctor Hosp., 562 U.S. 411, 419–20 (2011) (“[I]t is common for 

injuries to have multiple proximate causes.”). An increase in gas 

production is not merely an effect that “might somehow or someday 

follow” from the export authorization, Seven Cnty., 605 U.S. 190. It is an 

effect DOE is counting on, that Congress instructed DOE to consider, 

and that it is therefore appropriate to hold DOE “responsible” for. See 

id. at 187, 189. 

Nor could DOE argue that it can ignore export-induced gas 

production and use because “[o]ther Agencies possess authority to 

regulate those separate projects and their environmental effects.” Id. at 

188. DOE expects that, if it continues to approve exports, by 2050 U.S. 

gas production may increase by 28% beyond what would occur 

otherwise (i.e., beyond a 2024 baseline that included all existing DOE 

export authorizations). CP20253 at S-31 [JA___]. No other agency has 

authority over whether such an increase in gas production occurs, nor is 

any other agency in a position to decide whether this drastic expansion 

of U.S. gas production would be consistent with the public interest. 
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Other agencies can prohibit drilling in particular places, but according 

to DOE’s economic analysis, this would merely change where the 

drilling occurs, not prevent it altogether. There is no one for DOE to 

pass the buck to, nor does DOE intrude on any other agency’s authority 

by considering these issues. Cf. Cumberland, 153 F.4th at 1308 (holding 

that FERC, in approving a gas pipeline, was not required to treat a 

power plant the Tennessee Valley Authority had already approved as a 

connected action). 

DOE’s obligation to consider upstream and downstream 

environmental effects also flows from the principle that it is arbitrary 

for agencies to act inconsistently: DOE cannot argue that exports are 

consistent with the public interest because they will spur upstream gas 

production without also asking whether that gas production’s 

environmental impacts are contrary to the public interest. In evaluating 

price impacts and adequacy of supply, DOE chose to quantitatively 

model the extent to which gas production would increase in response to 

exports, CP20253 at S-31 [JA___], and DOE relied on those quantified 

predictions of additional gas production to conclude that additional 

exports would increase GDP and that exports were thus consistent with 
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the public interest, Rehearing Order at 15 [JA___] (quoting 

Authorization Order at 50 [JA___]). Having chosen to perform and rely 

on this quantitative modeling, DOE was required to apply it 

consistently. See Cmtys. Against Runway Expansion, Inc. v. F.A.A., 355 

F.3d 678, 689 (D.C. Cir. 2004) (stating that once agency exercised its 

discretion to undertake an environmental justice analysis, its 

undertaking of the analysis was subject to arbitrary and capricious 

review). It is arbitrary for DOE to rely on additional gas production’s 

economic benefits but to argue that its environmental harms are 

outside DOE’s scope. See Air All. Hous., 906 F.3d at 1067–68 (vacating 

delay of Clean Air Act rule where EPA’s discussions of costs and 

benefits took inconsistent positions on whether delay would be 

impactful). Similarly, DOE relied on benefits that it claims will result 

from delivery of gas overseas, including purported national security 

benefits arising from allowing allies to use U.S. LNG in lieu of other 

energy sources. Authorization Order at 52–54 [JA___–___]. DOE cannot 

rely on this benefit while refusing to consider available information 

about the downstream impacts of LNG use. 
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Finally, DOE cannot salvage the Exclusion Rule and 

Authorization Order by stating that DOE would still approve CP2’s 

exports even if it had “authority to consider” these effects and was 

“require[d]” to do so. Rehearing Order at 33 [JA___]. DOE claimed that 

considering environmental effects would not change its decision because 

those effects are “too speculative” to matter, id., but as discussed above, 

DOE’s claim that greenhouse gas impacts are unforeseeable is 

arbitrary. Moreover, stating that considering these effects would not 

alter DOE’s decision to approve this particular application cannot 

justify categorically excluding these issues for all future applications. 

Even as to CP2’s specific authorization, a belated, cursory assertion 

that considering environmental effects would not have changed the 

outcome is insufficient. NEPA “prohibits uninformed . . . agency action,” 

and the agency must take a “hard look at . . . environmental 

consequences in advance” of making a decision. Freeport II, 867 F.3d at 

196 (citation modified, emphasis added). As to the NGA, “[s]tating that 

a factor was considered . . . is not a substitute for considering it.” Getty 

v. Fed. Sav. & Loan Ins. Corp., 805 F.2d 1050, 1055 (D.C. Cir. 1986).  
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IV. DOE’S CONCLUSION THAT SHIP TRAFFIC WILL HAVE 
INSIGNIFICANT IMPACTS WAS ARBITRARY.  

The only environmental impacts that the Exclusion Rule agreed 

were foreseeable and that DOE must consider were the impacts of 

additional vessel traffic. Exclusion Rule at 78199 [JA___]; Authorization 

Order at 56 [JA___]. DOE failed to support its conclusion that ship 

impacts are categorically insignificant, both individually and 

cumulatively, as is required for a categorical exclusion. See Bosworth, 

510 F.3d at 1027–28. DOE’s insignificance conclusion rests on DOE’s 

finding that LNG ship traffic constituted less than 1% of total U.S. 

shipping traffic in 2017. Exclusion Rule at 78202 [JA___]. DOE noted 

that LNG-associated ship traffic was increasing—209 shipments in 

2017, 330 in 2018, and 563 in 2019—and would continue to increase, 

but DOE stated that “[e]ven with increased LNG exports, the relative 

proportion of LNG shipments to total shipping is not expected to change 

substantially.” Id. DOE’s reasoning is arbitrary for three reasons. 

First, expressing LNG traffic as a fraction of total U.S. ship traffic, 

including traffic on the Pacific Coast, obscures the extent by which LNG 

exports increase traffic in the Gulf of Mexico. One of the potential 

impacts of ship traffic is to harm the critically endangered Rice’s whale, 
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which resides solely in the Gulf. CP20170 at 47023 [JA___]. The Gulf is 

home to the vast majority of the U.S.’s approved LNG export terminals. 

CP20287 at 2 [JA___] (chart of U.S. LNG export terminals authorized 

as of September 2025); DOE0025 [JA___] (map of proposed LNG 

terminals as of March 2020, all but one of which were located in the 

Gulf). Including shipping traffic from other areas ignores the extent to 

which increasing traffic in the Gulf specifically has the potential to 

cause significant local and regional harms, including potential impacts 

to the dwindling Rice’s whale population.  

Second, the fact that there was relatively little LNG ship traffic in 

2017 does not demonstrate that LNG ship traffic cannot become a large 

and cumulatively significant problem. In 2017, the year DOE used for 

its analysis, U.S. LNG exports were in the early stages of ramping up: 

the 209 LNG shipments in 2017 exported 0.7 trillion cubic feet of gas. 

Exclusion Rule at 78202 [JA___]; CP20211 [JA___]. At the time DOE 

issued the Exclusion Rule, DOE had authorized at least 16.4 trillion 

cubic feet per year, over twenty-three times this amount. DOE0063 at 

44 [JA___]. Of course, the purpose of the Exclusion Rule was to inform 

DOE’s decision to authorize still further exports, and in 2024, DOE 
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analyzed scenarios in which the U.S. would export 20 trillion cubic feet 

per year by 2050. CP20254 at A-42 [JA___], over 28 times the volume 

exported in 2017. DOE’s conclusion that 209 annual shipments did not 

cause a significant impact does not demonstrate that more than 5,800 

will not. 

Third, DOE failed to address the possibility that even a 

proportionately small increase in ship traffic could have significant 

environmental effects, especially on endangered species including the 

Rice’s whale. The status quo has already endangered these whales: the 

fact that other vessels will continue to harm the whales with or without 

added LNG does not itself mean that additional LNG traffic will not be 

the straw that breaks the camel’s, or whale’s, back. See DOE0011 at 4–8 

[JA___–___] (comments summarizing Rice’s whale’s precarious status). 

V. VACATUR IS THE APPROPRIATE REMEDY. 

Vacatur is the ordinary remedy for unlawful agency action. United 

Steel v. Mine Safety & Health Admin., 925 F.3d 1279, 1287 (D.C. Cir. 

2019) (citing 5 U.S.C. § 706(2)). This case presents no reason to depart 

from that standard practice.  
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“The decision whether to vacate depends on the seriousness of the 

order’s deficiencies (and thus the extent of doubt whether the agency 

chose correctly) and the disruptive consequences of an interim change 

that may itself be changed.” Allied-Signal, Inc. v. U.S. Nuclear Regul. 

Comm’n, 988 F.2d 146, 150–51 (D.C. Cir. 1993) (citation modified). 

The Authorization Order suffers from serious deficiencies. DOE 

arbitrarily failed to comply with NEPA and failed to consider important 

aspects of the problem (upstream, downstream, and terminal impacts) 

in its NGA decisionmaking—errors based, in part, on DOE’s erroneous 

interpretation of the NGA. Vacatur would not cause substantial 

disruption because the authorized exports are not yet occurring, and are 

not expected to occur until some time in 2027. Authorization Order at 

52 [JA___]. 

The Exclusion Rule likewise has serious deficiencies. DOE relied 

on an erroneous interpretation of the NGA to avoid considering 

terminal impacts and failed to provide a rational basis for determining 

that upstream, downstream, or shipping impacts of LNG exports would 

be categorically insignificant. Vacatur of the rule would not cause 

substantial disruption because, in the absence of the Exclusion Rule, 
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DOE could prepare a NEPA document incorporating the analysis in 

FERC’s EIS for the terminal and DOE’s 2024 Study of economic and 

environmental impacts of LNG exports. 

CONCLUSION 

For the reasons explained above, Petitioners respectfully request 

that this Court vacate the Exclusion Rule, Authorization Order, and 

Rehearing Order. 
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